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Foreword

he restoration of democracy in Latin America in the 1980s was

expected to bring with it a new era of progress. Most people across

the region agreed at the time that democracy—albeit imperfect—was
preferable to any other form of government. Today, however, the situation
has changed. Public opinion polls reveal that support for the democratic
system has waned as citizens have realized that democracy alone does
not assure prosperity and equality.

Of course, opinions vary from country to country because results,
too, have varied. Countries that have managed to pursue better policies
have enjoyed better development outcomes. Political results have varied
too: some countries have transitioned smoothly from one administration
to the next with little political conflict, while others have been mired in
corruption scandals and political unrest.

For decades, unstable democracies were blamed for the region’s
slow development and inequality, and much of the academic discussion
was focused on the alleged limitations of presidentialism, particularly in
the context of minority governments. Once democracy had reestablished
itself as the rule of the game, the political economy literature rapidly
switched its focus to the issues related to the timing, sequencing, and
implementation of economic reforms. Neither approach proved sufficient
to explain the differences in development and political stability across
a region where all countries are presidential democracies but only a few
have persevered with a program of structural reforms coherent and sus-
tained enough to reap significant economic and social benefits. Clearly,
at least part of the explanation lies somewhere else.

The Inter-American Development Bank (IDB) launched a search for
answers in the political process itself. In 2005, it published The Politics of
Policies, which proved to be the first step in a journey to understand how
democracies work in Latin America. Looking at the characteristics of
public policies and the political institutions that shaped them appeared
to provide important clues about countries’ paths of development. A
subsequent volume, Policymaking in Latin America: How Politics Shapes
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Policies, delved deeper into the process with country studies that showed
how the diversity of actors, their identities, incentives, and the arenas
in which they interact help explain political decisions and the outcomes
of those decisions.

How Democracy Works is the latest book in the policymaking se-
ries, but instead of viewing the process country by country, it explores
the institutions, actors, and arenas across Latin America. Each chapter
looks at one of these aspects and provides comparative evidence on how it
works across the region and its impact on the policymaking process and
the resulting policies. This comparative perspective highlights differences
in the institutions, actors, and arenas that help explain how presidential
systems in a relatively culturally homogeneous region can produce such
different results. For example, dissecting the structure of the executive
branch reveals differences across countries in the role of cabinets and the
capacity of the civil service. Other chapters study the role of legislatures
and courts in the policymaking process. In addition to traditional po-
litical actors, the book delves deeply into the characteristics of political
parties and how they mobilize candidates, proposals, and interests that
play a part in the policymaking process. How political decentralization
has restructured political incentives and the roles of non-state actors
such as business, labor, and the media are also addressed.

How Democracy Works caters to a large and varied audience. The
breadth of data provided by the country chapters provides a wealth of
information for academics to use in their own research and raises many
questions for future study.

For policymakers, it provides a benchmark to compare their own
countries with the rest of the region. How does my legislature fare in
comparison to others? How does the relative power of the president and
legislature in my country compare with that of my neighbors? How ac-
tive and independent is the judiciary in my country? Does my country
suffer more or less turnover among ministers and other public officials
than other countries? Do these facts explain the quality of public poli-
cies? Can labor policies be explained by alternative union strategies and
structures? Is the media as important as in other countries in shaping
opinions? These questions and more can be answered with the material
in this book and may provide policymakers with ideas for directing their
efforts and investments to improve policymaking.
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The development community can also benefit from this book as it
provides evidence for understanding how politics in the region affects
policies and how institutions, actors, and arenas affect their develop-
ment efforts. Those who wonder why certain countries have a harder
time passing loans through the legislature or executing projects may
find clues in this volume. Even more interestingly, they may discover
where and how to focus their efforts in order to increase government
capabilities and foster economic development while pursuing social and
political inclusion.

I believe the IDB’s investment in this line of research has been well
worth the time and resources spent. This book is a significant addition to
the stock of knowledge about how democracy works in Latin America
and by shining a light on the process rather than simply the policies,
may very well mark a new path for promoting development in the region.

Eduardo Lora

Manager of the Research Department and
Chief Economist a.i.

Inter-American Development Bank






CHAPTER 1

Political Institutions, Actors,
and Arenas in Latin American
Policymaking

Carlos Scartascini, Ernesto Stein, and
Mariano Tommasi

In the past thirty years, democratic freedom and competitive electoral
processes have taken hold as never before in Latin America. This book
zeroes in on the intricate workings of democratic institutions, the actors
that participate in democratic systems, and the arenas in which political
and policy interactions take place in Latin America. The focus is on how
those institutions, actors, and arenas affect the policymaking processes
(PMP) of Latin American countries for better or worse.

In its scope and complexity, the volume moves well beyond two styl-
ized views of the political systems in Latin America. One view, associated
with the notion of hyperpresidentialism, emphasizes personalization of
power, disdain for institutions, and confrontational political style. Another
view emphasizes the difficulties faced by reform-minded presidents who
have had to deal with recalcitrant and parochial legislatures while trying
to advance their own modernizing agendas. Between the stylized views of
hyperpresidentialism and of the stalemate of divided government, a recent
wave of analysis has delved deeper into the workings of Latin American
democratic institutions. This book is a contribution to that endeavor.

The chapters of this book take a detailed look at each of the main
actors in the PMP of Latin America, as well as the arenas in which they
interact. Actors that are central to policymaking include official state
actors and professional politicians (presidents, party leaders, legisla-
tors, judges, governors, cabinet members, bureaucrats), as well as other
members of civil society (such as business groups, labor unions, the
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media, and public opinion leaders). These actors interact in a variety
of arenas, which may be formal (such as the legislature or the cabinet),
or informal (such as “the street,” or the proverbial smoke-filled rooms
where powerful actors meet to close deals), and may be more or less
transparent. The relevance of some of the actors, their specific role in the
PMP, and the way they play the game varies from country to country,
as does the importance of alternative arenas. While in some countries
(Chile, for example) the central loci of policymaking are the legislature
and the cabinet, in others (such as Bolivia or Ecuador) the street plays
a much bigger role.

The complex interaction among actors—and thus the policy out-
comes—is influenced by a wide range of political and institutional fac-
tors. These include the nature of the political party system, the structure
and functioning of the legislature, the constraints and incentives facing
presidents, the federal structure of the country, the autonomy and capac-
ity of the bureaucracy, and the role and independence of the judiciary.
These factors affect the roles and incentives of each of the actors, the
characteristics of the arenas in which they interact, and the nature of
the transactions in which they engage.

For each set of actors, the chapters look at their formal roles, incen-
tives, and capabilities, as well as the way in which they actually engage
in the policymaking game, against the backdrop of each country’s po-
litical and institutional factors. The chapters show, in rich detail, how
these political institutions, actors, and arenas matter for policymaking
in Latin America, and how they affect—and are affected by—both the
policy process and the resulting policies. The analysis pays special at-
tention to the extent to which political institutions facilitate or hinder
political cooperation and compromise over time, and thus help or harm
the quality of public policies.!

Each chapter has been written by a well-known expert on the
subject, who presents comparative indicators of the characteristics of

! This volume refers to a number of policy features, including stability, adaptability, coordina-
tion, enforcement, and orientation toward the general interest (“public regardedness”). Stein and
Tommasi (2007) and Scartascini, Stein, and Tommasi (2008) show a positive correlation between
these features and development outcomes such as GDP per capita growth and the advancement
in the Human Development Index. For a complete discussion of these policy features, see IDB
(2005, 2008); Spiller and Tommasi (2007); Stein and Tommasi (2007); Spiller, Stein, and Tom-
masi (2008); and Scartascini, Stein, and Tommasi (2008).
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these actors and arenas across most countries in the region. Using these
indicators, readers may compare the performance of specific countries
in a particular institutional domain and compare how countries fare
across domains. The authors supplement these general measures with
attention to the richness and complexity of each case, drawing from
detailed country studies, which are presented in a separate volume (Stein
et al., 2008). These country studies allow readers to understand how the
individual institutions, actors, and arenas examined in this volume come
together and frame policymaking in each country.

The chapters that follow are not a random collection of studies of
political and democratic institutions, actors, and arenas. They are the
outcome of an integrated research project and an interactive process
among all the authors based on a common conceptual framework for
studying the PMP.

Analytical Context and Conceptual Framework

The nine studies commissioned for the research project upon which this
book is based are heirs to a number of currents in political science and
political economy: currents that reflect the main research concerns that
have arisen during each stage of political and economic development in
Latin America in the last several decades.

For much of the twentieth century, most Latin American countries
followed a pattern of state-led development based on import substitution
strategies. This era was characterized by the importance of the role of the
state, mainly through its bureaucracies and enterprises, mass mobilization,
political polarization and instability, democratic breakdowns, military
coups, and repression. The most notable streams of politico-economic
research at the time (and of those times) focused on various structural
conditions as well as on the impact of foreign economic pressure and
interest groups, trying to understand the relationship between economic
modernization and its impact on the political regime and its stability.?

The late 1970s and 1980s were the time of democratization in Latin
America. By the time of the 1989 democratic elections in Brazil and Chile,
all Latin American countries, with the exception of Cuba, had elected
constitutional governments, marking a significant transformation in the

2 Classic works include Lipset (1960); Cardoso and Falleto (1968); and O’Donnell (1972).
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region away from long periods dominated by military authoritarianism.
Not surprisingly, scholarly research on the workings of Latin American
polities at the time focused on understanding the processes of the transi-
tion to democracy, on the likelihood of democratic consolidation, and
on the type of institutional regimes (presidential or parliamentary) more
likely to facilitate governability in such polities in transition.®

Once democratic governments had been established, economic and
social crises soon arose, ending mainly in high deficits, debt crisis, and
social commotion. The effectiveness of the new regimes was called into
question and the size and efficacy of state machinery seriously challenged.
This opportunity paved the way for the implementation of a number of
“market-oriented reforms.” At that time, policymakers and governments
were markedly preoccupied with the strategies and conditions leading
to different reform sequences and outcomes in the various countries.*

Much of the reform literature—at least the economics literature—
worked on the premise that the reforms that countries needed to undertake
were technically obvious for any half-competent economist, and that it
was just a matter of figuring out the way to implement those reforms in
the context of some collective action problems that arose because los-
ers from reform were concentrated, whereas beneficiaries were diffuse.

Those waves of political and economic liberalization have left a
mixed terrain of successes and failures. Moreover, ideas and approaches
have continued to evolve. The intellectual perspective guiding the studies
in this volume reflects some strands of recent thinking about the political
economy of Latin America.

On the one hand, economists have started to move away from the
conviction that there are policy recipes that can be universally applied
to all countries. A universal set of “right” policies does not exist. Poli-
cies are contingent responses to underlying states of the world. What
might work at one point in time in a given country might not work in a
different place or in the same place at another time. In some cases, some
particular characteristics of policies or the details of their implementation

3 Classic works include O’Donnell, Schmitter, and Whitehead (1986); Karl (1990); Huntington
(1992); Mainwaring, O'Donnell, and Valenzuela (1992); and Linz and Stepan (1996). See also
Hagopian and Mainwaring (2005).

% See, for instance, Stallings and Kaufman (1989); Nelson (1990); Bates and Krueger (1993);
Acuiia and Smith (1994); Haggard and Webb (1994); Geddes (1995); Rodrik (1996); Tommasi
and Velasco (1996); Sturzenegger and Tommasi (1998); and Stokes (2001).
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might matter as much as the broad type of policy.” Thus economists and
development practitioners more generally are paying more attention to
the democratic processes behind policies.

At the same time, the analysis of democratic processes has gained
from the incorporation of microanalytical perspectives drawing from
institutional economics and rational choice political science. Drawing
from the insights of recent generations of institutional scholars,® a new
breed of researchers is deploying some of the tools originally developed
to study U.S. politics (and, later, European politics) to study the details
of the workings of political institutions in Latin America.” The chapters
of this book are in part a reflection and elaboration on what has been
learned about various actors and institutional arenas.

Twenty years or more have elapsed for most Latin American
countries since the return to democracy. The discussion about the
consolidation of democracy has given way to new questions relating to
the quality of the democracy and to the ability of democratic systems
of government to deliver in the face of various societal demands. Over
these two decades, actors and institutions that were almost irrelevant in
previous eras have gained center stage, including political party systems,
legislatures, subnational authorities, and the media. These are precisely
some of the actors and arenas upon which this book focuses.

These actors and arenas are studied from a perspective that is now
common in comparative politics and political economy, emphasizing the

5 For instance, Dani Rodrik analyzed six countries that implemented a set of policies that shared
the same generic title—“export subsidization”—but had widely different degrees of success. Rodrik
relates their success to such features as the consistency with which the policy was implemented,
which office was in charge, how the policy was bundled (or not) with other policy objectives, and
how predictable the future of the policy was (Rodrik, 1995; see also Tommasi, 2004).

6 The revolution of institutional analysis in economics and in politics is too vast to be sum-
marized here. The Nobel Prize in Economics has been awarded in the last several decades to
scholars who have examined this approach, including R. Coase, D. North, O. Williamson, and
E. Ostrom. Rational choice institutional analysis in politics has tended to focus initially on U.S.
institutions, but has been expanded into the comparative politics domain by scholars such as
A. Lijhpart, M. Levi, and G. Tsebelis. Some excellent books focusing on institutional features of
Latin American polities are Shugart and Carey (1992) on presidents and assemblies; Mainwar-
ing and Scully (1995) on party systems; Mainwaring and Shugart (1997) on constitutional and
partisan powers of the president; Carey and Shugart (1998) on the executive decree authority;
and Morgenstern and Nacif (2002) on legislative politics.

7 See Geddes (2002) for some reflections on the transformation in the study of politics in de-
veloping countries.
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way in which the institutions and political practices of each country affect
the roles and incentives of each actor, the characteristics of the arenas
in which they interact, and the nature of the transactions in which they
engage. The focus is on the PMP, with special attention paid to the way
in which the PMP affects the qualities and characteristics of resulting
public policies.

Within the PMP framework, public policies are seen as the outcome
of the interaction among a variety of political actors. These actors, each
with its own preferences and incentives—and within the constraints of
the rules that frame its engagement—meet in different arenas to define
public policies. The complex interaction among these actors—and thus
the policy outcomes—is influenced by a wide range of political and in-
stitutional factors, examined in detail in this volume.

Predecessors to this volume have emphasized that good policy-
making can be facilitated if political actors have strong capabilities and
relatively long horizons, and the arenas for the discussion, negotiation,
and enforcement of political and policy agreements are relatively en-
compassing and well institutionalized.® These features tend to enhance
the ability of political actors to cooperate, and to reach and enforce
agreements over time (intertemporal agreements). In political environ-
ments that facilitate such agreements, public policies will tend to be of
higher quality, less sensitive to political shocks, and more adaptable
to changing economic and social conditions. In contrast, in settings
that hinder cooperation, policies may be either too unstable (subject
to political swings) or too inflexible (unable to adapt to socioeconomic
shocks); they may be poorly coordinated; and investments in state ca-
pabilities may be lower.” Consequently, when looking at the impact of
institutions or configuration of actors on the PMP—and through the
workings of the PMP—on the features of policies, the individual chap-
ters show how the different institutional configurations affect various
policy features such as stability (the ability of countries to sustain policy
over time), adaptability (the ability of countries to change policy when
needed), and public regardedness (the ability of countries to reach, with

8 See IDB (2005); Spiller and Tommasi (2007); Spiller, Stein, and Tommasi (2008); and Stein
and Tommasi (2008).

® These links are discussed in Spiller and Tommasi (2003); IDB (2005); and Stein and Tommasi
(2007).
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their policies, broad constituencies in society instead of narrow interest
groups).!?

Each of the remaining chapters in this book focuses on a differ-
ent set of actors that participate in the PMP, as well as on the arenas in
which these actors play the game. In each case, the authors characterize
the key dimensions that affect their role, their power, and the way they
affect (and are affected by) the PMP. They also show how differences
across countries with regard to these key characteristics lead to differing
roles, and the way in which these roles can affect the quality of policies
and policy outcomes. While the approach in the chapters is eclectic and
varies from case to case, each of them, to a greater or lesser extent, picks
up on the discussion of intertemporal cooperation outlined above, which
becomes a unifying theme for the volume.

Actors and Arenas: Highlights of the Next Nine Chapters

Political Parties. In Chapter 2, Mark Jones discusses the role of political
parties and party systems in Latin America. Political parties are a vital
component of a democracy, with broader relevance beyond crucial tasks
such as recruiting candidates, mobilizing electorates, and creating, pre-
senting, and implementing policies. Outside the electoral arena, parties
are also active participants in a host of other areas of modern democratic
life such as forming governments and coalitions; organizing the legisla-
ture; and aggregating and articulating the interests and preferences of
the citizenry, from within government as well as from the opposition.
Viewed this way, the aspects of political parties and party systems
that matter for the PMP can be summarized as a set of characteristics,
such as the degree of institutionalization, nationalization, polarization,
fragmentation, and the relevance of programmatic versus clientelist
politics. These characteristics do not operate in a vacuum; in varying
combinations and degrees, they define the extent and nature of inter-
temporal agreements in which political parties engage. Considering the
joint influence exercised by other institutions such as the presidency,
cabinet, judiciary, bureaucracy, and subnational leaders, Jones concludes
that democracies with more institutionalized party systems tend to have

10 Other features introduced in IDB (2005) and related works include efficiency, coordination
and coherence, and the quality of implementation and enforcement.
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more programmatic politics. Parties that tend to compete on the basis of
policy proposals also have greater consistency in public policy, and higher
levels of accountability than their less institutionalized counterparts.!!

The degree of nationalization of political parties and party systems
also has several important effects on the functioning of a democracy. It
is relevant for legislative careers and for executive-legislative relations,
for instance; in highly nationalized party systems, national issues are
likely to play a central role in legislators’ careers. Jones’ findings imply
that in a nationalized party system, public policy is likely to be more
oriented toward working for the national common good. Country
examples of this type are Bolivia, Costa Rica, Paraguay, and Uruguay,
where the design and functioning of the countries’ political institutions
should be expected to produce a highly nationalized party system. In
contrast, in a weakly nationalized party system, public policy is likely
to be directed far more toward the satisfaction of particularized local
interests, often to the detriment of the national common good. For
example, in countries such as Argentina, Brazil, and Colombia, each
country’s institutional framework provides incentives favoring more
weakly nationalized party systems.

The party system plays a distinctive and central role for policy-
making through its influence on executive-legislative relations. Chapter
2 suggests that low legislative fragmentation and/or a large contingent
in the legislature that is aligned with the president enables presidents
to implement their policy agenda effectively, regardless of the level of
ideological polarization.'? El Salvador features an especially complicated
combination of modest presidential legislative contingents and high
levels of polarization.

Jones highlights an alternative form of interparty interaction: po-
litical competition among parties based not on programmatic policies,
but on clientelistic concerns. Voters do not necessarily select candidates
according to their policy platforms and the potential impact of the can-
didates’ policies on the general welfare; rather, voters may also look at

' In contrast, in weakly institutionalized party systems, interparty competition is based pri-
marily on the candidate’s personal appeal or short-term populist promises. These systems tend
to produce inconsistent policies and have low levels of accountability and party identification.

12 While low levels of polarization may have some positive attributes, they are not necessary for
effective and efficient governance in these situations.
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the particular and individual resources they get from candidates, such
as government-sponsored jobs. Of course, no political party system falls
exclusively into a purely programmatic or purely clientelist category.
Even in the most programmatic party systems, parties engage in some
forms of clientelist practices. Thus Jones identifies clientelism (broadly
construed) as one of the dominant linkage mechanisms between parties
and voters. He finds that only two countries have parties that are more
programmatic than clientelistic: Chile and Uruguay.

Legislatures. In Chapter 3, Sebastian Saiegh evaluates the main factors
that affect the role of legislatures in the PMP in Latin America. The role
of the legislature in the PMP can have an important effect on the nature
of policy outcomes. If the legislature is a marginal actor, the executive
will have considerable discretion to pursue the policies it sees fit. But
the lack of legislative deliberation and the weakness of oversight might
mean that the policies adopted are poorly conceived in technical terms,
poorly adjusted to the real needs or demands of citizens, and lacking in
consensus—and thus politically unsustainable.

Comparing eighteen Latin American legislatures to identify the
main differences in their organizational structures, institutional fea-
tures, and membership characteristics, Saiegh identifies four types of
legislatures according to two dimensions: their technical capabilities,
and the degree to which they act in a more reactive or proactive manner.
Legislatures that have more legitimacy, more experienced legislators, and
well-developed committee systems will tend to be more constructive
and/or proactive. Legislatures with weaker capabilities will tend either
to play a limited policymaking role or to be active, but only in a fairly
obstructionist way, rather than a constructive one.

The evidence found by Saiegh—using a multidimensional scaling
technique—confirms that legislatures with greater capabilities play more
constructive roles in the PMP, facilitating intertemporal agreements and
policies with long time horizons. As expected, the extent and nature
of the role of each legislature in the PMP vary greatly from country to
country. At the more constructive end of the spectrum, legislatures such
as those in Brazil and Chile have the potential to become active and ef-
fective players capable of participating in setting the policy agenda and
overseeing policy implementation. On the other hand, legislatures (such
as those in Nicaragua and Paraguay) lacking the organizational resources
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and experienced members and staff to serve as a mature and autonomous
point of deliberation in the PMP, operate more as veto players.

The Judiciary. In Chapter 4, Mariana Magaldi de Sousa analyzes the role of
the judiciary as a central actor in the PMP: one that can maintain checks
and balances to help enforce public-regarding policy choices. How courts
engage in the PMP and how such engagement varies across countries is
inevitably conditioned by the degree of judicial independence from the
executive in power. The chapter provides a typology for categorizing and
comparatively assessing the extent of courts’” involvement in the PMPs
of specific Latin American countries.

Magaldi de Sousa identifies four main characteristics and roles
of the courts: the extent to which the judiciary can veto new legisla-
tion; shape legislative content; enforce the implementation of existing
rules as an impartial referee; and act as an alternative representative
of society in the PMP. In particular, when judiciaries are active as veto
players, policies are likely to be more stable, since policy changes must
be consistent with the preferences of another institutional actor. As an
impartial referee, the judiciary can help ensure the effectiveness of the
implementation and enforcement of policies, thus facilitating intertem-
poral political transactions and encouraging policy stability. Moreover,
by performing their role as societal representative—such as when courts
rule according to the requirements of broad public welfare rather than
according to the strict letter of the law—courts can help make policies
more public-regarding.

The evidence presented by Magaldi de Sousa supports the argument
that courts are increasing their impact on the PMP in Latin America.
Furthermore, while countries with broad judicial activism seem to pro-
duce rather stable and adaptable public policies, the democracies with
narrower levels of judicial activism are characterized by more volatile
and rigid policies. The chapter argues that it is the structure and char-
acteristics of judicial institutions that ultimately pave the way for courts
to veto laws, shape their content, enforce other public policies, or act as
an alternative representative of society.

Cabinets. In Chapter 5, Cecilia Martinez-Gallardo analyzes the role of
cabinets in the PMP by focusing on their characteristics—the process
through which they are formed, the ways they organize their work, and
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their stability—and on the mechanisms through which these character-
istics affect the prospects for cooperation and better policy outcomes.
Cabinet ministers play key roles in every stage of policymaking. Together
with the bureaucracies they head, ministers nearly have a monopoly on
the design of policy, with occasional input from political parties and/
or interest groups.

Martinez-Gallardo identifies three main features of the institutional
arrangements of cabinets that determine ministers’ ability to coordinate
and cooperate with one another and with other political actors in ways
that make better policies more likely: cabinet formation; cabinet struc-
ture and decision-making rules; and cabinet stability. The way these
features interrelate determines the extent of cooperation, coordination,
and flexibility—among cabinet members and between them and other
institutions—that facilitate the intertemporal agreements that are central
to making more stable and better policies.

When cabinet decision making is more fragmented and cabinets
are more unstable, policymaking and intertemporal cooperation tend
to suffer, Martinez-Gallardo finds. While cabinets across the region dif-
fer in many ways, there are two common trends: a predominant role of
finance ministers in policymaking, and a relatively low level of cabinet
stability. About one-fifth (22 percent) of all ministers in Latin America
remain in the same portfolio less than six months, and one-third have
tenures of less than two years. Rapid turnover shortens the time horizon
of policymakers, who tend to favor policies that have benefits they can
capitalize on in the short run, regardless of their potential future costs.
For instance, countries with unusually large and unstable cabinets, such
as Ecuador, Peru, and Venezuela, are usually below the mean level of
policy performance, while countries with rather stable or small cabinets,
such as Chile, Costa Rica, and Mexico tend to perform better.!3

Ministers and political actors in general must rely heavily on
the bureaucracy to convert policy ideas and laws into specific acts of
government. A strong and capable bureaucracy is likely to improve the
quality of implementation of public policies. The role of bureaucracies
goes beyond implementing policies: they also play an important role in
preparing, executing, controlling, and evaluating public policies. Having
a technically competent and independent bureaucracy to which some

13 Causality is clearly a complex issue in some of these associations.
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policy decision making and implementation may be delegated can fa-
cilitate intertemporal agreements, particularly in policy areas that are
prone to politicization and political opportunism.

Bureaucracies. In Chapter 6, Laura Zuvanic and Mercedes Iacoviello
discuss some characteristics of Latin American bureaucracies, their role
in the PMP, and their capacity to carry forward long-lasting agreements.
Zuvanic and Iacoviello’s characterization is based on a model of strategic
human resources management in which two dimensions are considered:
autonomy of political power, and technical capacity. The authors group
bureaucracies into four types: patronage, administrative, meritocratic,
and parallel. Depending on the predominance of the types in each coun-
try, the role of the bureaucracy can range from informal veto player to
an active player that can provide not only leadership but also facilitate
collaboration and cooperation to maintain or improve a specific policy.

Only a few countries stand out in the region because of the higher
level of development of their civil services, including Brazil, Chile, and
Costa Rica. The rest tend to have relatively poorly developed civil services,
according to the evidence presented by Zuvanic and Iacoviello. In terms
of classifications, some are meritocratic bureaucracies such as those of
Brazil and Chile; some are administrative, such as those of Argentina,
Costa Rica, and Ecuador, and the rest tend to fall in the category of pa-
tronage bureaucracies. Zuvanic and Iacoviello emphasize the strength
and professionalism of the bureaucracy as an important feature leading
to better public policy, and note that the weakness of bureaucracies has
contributed to the weakness of the state in Latin American countries,
particularly in its relations with other political actors. The transformation
of civil service systems requires—above all—consensus building, with
clear and transparent rules accepted by all actors, the authors also stress.

Subnational Governments. In Chapter 7, Francisco Monaldi evaluates
the role played by governors, regional party leaders, and other regional
players in the national PMP of Latin America’s democracies. This view is
relatively novel. So far, most of the literature has focused on the role they
play at the local level. Yet Monaldi finds that the degree of autonomy of
subnational authorities (governors) is a central element that can influ-
ence the workings of the national polity. Subnational actors can influence
the implementation stage of the national PMP by obstructing, delaying,
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or reshaping national policies. Under certain circumstances, governors
and other subnational authorities can introduce problematic features
into the nationwide PMP, as they pursue a strategy to accumulate power
at the expense of the national political party system and policymaking
arena. This can weaken state capacities, favor clientelistic practices over
programmatic linkages, and even increase macroeconomic instability
as states or regions encourage overspending, overborrowing, or both.

The exact role that governors play in the national PMP depends on
particular configurations of institutions in each country. Key institutional
determinants include the method of selecting regional authorities, the
federal or unitary constitutional structure, federal fiscal arrangements,
and the electoral system and party structure. Governors will tend to
have relatively little influence on the national political stage if they are
appointed by the president; if the electoral system promotes presidential
coattails and nationalized parties; if the country has a unitary political
structure, with no territorial legislative chamber; and if the country has
a low level of decentralization of public expenditures and low vertical
fiscal imbalances.

On the other hand, the influence of governors in national politics
will be higher when subnational authorities have strong incentives to
be responsive to their constituencies; when the fiscal structure allows
loose subnational fiscal policy (soft budget constraints); when the fed-
eral structure includes a territorial chamber with a malapportioned
legislature; and when the party structure is not nationalized, and the
electoral system gives governors control over nominations to the national
congress and encourages the existence of regional parties that end up
playing a pivotal role in national elections. The combination of several
of these conditions favors an environment where pork-barrel politics, a
tendency to divert resources to the states or provinces at the expense of
the nation as a whole (the commons problem, with respect to national
fiscal resources), and unstable macroeconomic policies prevail.

In order to understand the specific role that governors play, the
full institutional context should be analyzed, since some individual fac-
tors could have different effects, depending on how they are combined
with other factors. For that reason, Monaldi takes an integrated look at
the role of subnational forces in national policymaking in a number of
Latin American cases.

13
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Official political actors like the executive, the legislature, political
parties, the judiciary, the cabinet, the bureaucracy, and governors also
interact in the PMP with a wide range of actors from civil society, such as
business groups, unions, the media, social movements, and international
organizations. These groups seek to influence the policy agenda in vari-
ous ways; these different forms of influence affect the characteristics of
public policies. For instance, behind-the-scenes networking or payoffs to
corrupt politicians may yield private advantages to particular businesses
at the expense of the public welfare, while broader consultations with a
wider group of businesses improve economic policymaking.

Business. In Chapter 8, Ben Ross Schneider analyzes the role of domestic
business groups in the PMP of Latin American countries. Despite the
prominence of business in policymaking, patterns of business partici-
pation vary widely across countries, across policy areas, and over time.
Business participation can be organized and collective, or dispersed
and individual.’ It can be open and formal, as in the form of business
associations, or it can be closed and informal, as in the form of corrup-
tion. Opportunities for business influence in Latin America are many,
ranging from offering bribes to public officials to the appointment of
business executives to positions in the government. Most countries in
Latin America seem to have a little of everything when it comes to busi-
ness influence: corruption, advice, pressure, and direct involvement in
government.

To analyze the variations in business participation in politics,
Schneider introduces a general framework, viewing business influence
as a portfolio of political investments made by businesses. Business-
people can invest in a range of different political activities—such as
participating in business associations, lobbying, contributing to electoral
campaigns, networking, and engaging in corrupt practices—according
to the expected returns on each investment.!> Where they concentrate
their investments will depend, in large part, on their perceptions of the
opportunities for influence offered by the political system. For instance,

14 For example, business tends to be a more organized political actor in northern Europe and
Japan than in the United States.

15 To take advantage of evolving opportunities, they can balance their portfolio of political
investments by shifting political investments to activities that generate the greatest return.
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in countries like Argentina and Brazil, policymakers pay less attention
to associations; thus businesses tend not to invest much time or money
in them. On the other hand, in Chile, Colombia, and Mexico, where the
governments have drawn on associations for business input, business-
people have strong incentives to invest in associations and build up their
institutional capacity for the long term.

Using this conceptual framework, and verifying it with interviews
with key actors, Schneider presents evidence supporting the argument
that the more encompassing the organization representing business is,
and the more transparent the policy process, the more business influ-
ence in politics will result in public-regarding policies.!® A feature that
favors longer intertemporal commitments among policymakers and
businesspeople is the representation of business on policy councils. Both
policymakers and business representatives have incentives to develop
reputations and not to renege on agreements reached in the policy council.
An example of this type of arrangement is found in export promotion
policies in Brazil, Chile, and Mexico.

Labor. Another actor from civil society that has played a fundamental role
in the history of Latin American policymaking is the labor movement.
In Chapter 9, Victoria Murillo and Andrew Schrank examine organized
labor’s role in the PMP from a historical and theoretical standpoint.
Labor unions were crucial actors in the establishment of the postwar
party systems of many Latin American countries and have traditionally
been key participants in the PMP, although their influence has declined
over the last two decades. Murillo and Schrank argue that organized
labor can be understood as both a producer and a product of the PMP,
and highlight two crucial determinants of organized labor’s role: goals
and resources. Labor unions organize to defend their members’ inter-
ests through collective action (collective bargaining, strikes); political
strategies (lobbying, general strikes); and social services (cooperatives,
health insurance, pensions). All these strategies involve delegation of
representation from union members to labor leaders as they work for a
common goal. These leaders organize workers’ behavior in exchange for

16 On the other hand, business influences that favor private-regarding policies are likely to arise
when policies are narrow, and when business representation occurs predominantly through
channels that are less transparent and that involve small numbers of firms or individuals.
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concessions to improve their lot, as well as payoffs to union leaders for
their representation. The payoffs can include material or policy benefits
of different types. In terms of resources, union members constitute a
well-organized voting bloc capable of rewarding and punishing politi-
cians in electoral democracies. For instance, in Latin America, electoral
strategies often involve forging alliances with labor-based parties.

Based on a historical cross-national analysis of the region, Murillo
and Schrank find that the nature of unions is corporatist rather than
liberal and conclude that they have played and will continue to play an
active part in the Latin American PMP. Latin American unions have a
number of valuable assets at their disposal and continue to use their assets
to defend the interests of their members, taking advantage of alliances
with political parties, social movements, and their fellow unions abroad.
For instance, organized labor formed the backbone of the movements
that brought Presidents Lula (Brazil), Néstor and Cristina Fernandez de
Kirchner (Argentina), and Evo Morales (Bolivia) to power. Furthermore,
they have been key actors in the impeachment and/or ouster of Presidents
Fernando Collor de Mello (Brazil), Gonzalo Sanchez de Lozada (Bolivia),
and Carlos Mesa (Bolivia).

The News Media. Finally, in Chapter 10, Sallie Hughes presents a first ap-
proximation of the role of the news media in the PMP in Latin America,
based on empirical comparative literature on media and policymaking,
and observations of media behavior in Latin America. The effect of the
media on the political system depends on the degree of influence of the
media on the policy agenda, the symbolic or substantive nature of policy
responses to the media by the political system, the incentives for rent-
seeking by both politicians and the media, the legitimacy of the policy
options considered, and the criteria for policy evaluation.

By mapping the distinctive stages of the PMP and hypothesizing
about the media influence in each step, Hughes characterizes condi-
tions where the media exerts influence in the PMP and affects the
possibility of reaching intertemporal cooperation. For instance, media
can bring to light issues that policymakers had not considered or did
not view as urgent, playing the role of agenda setter. Conversely, de-
mands by the media for quick, high-profile responses to events framed
as crises can lead policymakers to pursue symbolic actions or poorly
designed policy.
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News coverage can expose secret actors or moves during policy
negotiations and implementation, including who benefits and what mo-
tives they have, increasing the visibility of players’ moves and decreasing
payofls for secrecy. On the one hand, positive coverage focusing on policy
benefits, beneficiaries, or proponents increases incentives for long-term
cooperation. On the other hand, negative news coverage focusing on
corruption, conflict, or future losers may affect cooperation and decrease
the likelihood of intertemporal agreements.

The power of the media has become increasingly important—to
the extent that media-fueled scandals have been the origin of numer-
ous presidential crises across Latin America in the past decade. Hughes
concludes that the media can also influence the process of adoption of
a policy by playing a role as an interest group; in these circumstances,
media outlets openly support coalitions. This seems to be especially
the case when policy issues that directly affect the media business or
professional interests are discussed by political actors, such as when
legislatures take up telecommunications reform or issues related to
journalism professionalization.

The Need for a Systemic Approach

This chapter has presented a brief overview of the content of the chapters
ahead, which highlight the characteristics of the institutions, actors, and
arenas that are important within the context of the guiding framework.
Each chapter points out several characteristics of the institutions, actors,
and arenas studied and stresses how they affect the number of actors,
their incentives, their discount factors, and the arenas where transactions
take place. Because of their impact on the PMP, particularly through
their impact on the ability of reaching intertemporal cooperation, these
institutions and actors determine the features of policies—which are
good predictors of development outcomes.

The framework that has guided the work for this book stresses the
need for a systemic approach: one that emphasizes configurations of
institutions and interactive effects. The country cases in a previous vol-
ume (Stein et al., 2008) examine these configurations and interactions
in great detail, offering a general equilibrium perspective on the workings
of political institutions, PMP, and policy outcomes in Latin America. Yet
to understand these interactions among multiple institutional dimensions,
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it is important to first understand each of them individually, focusing
on the variety of rules and constraints in place in Latin America, and
the way that these rules and constraints affect the incentives of politi-
cal actors and the way they play the political and policymaking game.
For this reason, this book focuses on a number of distinct institutional
dimensions of democratic systems and studies them one at a time. We
hope that the chapters that follow will provide the reader with some
of the tools necessary to embark on the fascinating exploration of how
democracy works in Latin America.



CHAPTER 2

Beyond the Electoral
Connection: The Effect
of Political Parties on the
Policymaking Process

Mark P. Jones

Political parties exercise an important degree of influence on the
policymaking process (Stein et al., 2006) and are a vital component of a
democracy. Parties perform crucial tasks such as recruiting candidates,
mobilizing the electorate, and creating, presenting, and implementing
policy. Outside the electoral arena, parties are also active participants
in a host of other areas of modern democratic life, such as forming
governments and coalitions, organizing the legislature, and aggregating
and articulating the interests and preferences of the citizenry, both from
within government and from the opposition (Norris, 2004).

Other characteristics of parties and the party system affect the
policymaking process somewhat more indirectly, influencing the nature
of executive-legislative relations, the possibilities for interparty and in-
traparty coordination in the national legislature, and the incentives of
elected officials to cater to narrower or broader sets of societal interests,
for example (Norris, 2004; Stein et al., 2006; Payne, Zovatto, and Mateo
Diaz, 2007). Finally, not only do the different components of a country’s
party system interact with one another, but they also interact with other
democratic institutions and political actors, such as the presidency, the
legislature, and the judiciary. Thus the expected effects of the principal
components of a party system will depend greatly on their interaction
with other key institutional actors in a country.

This chapter describes the characteristics and workings of political
parties and party systems by focusing on four distinct characteristics that
have been shown to affect the policymaking process in Latin America:
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political party and party system institutionalization; political party and
party system nationalization; partisan polarization, fragmentation, and
presidential legislative support; and the relevance of programmatic versus
clientelist politics for the functioning of the political system. Included in
this analysis are all Latin American democracies with 3 million or more
inhabitants: Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica,
the Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras,
Mexico, Nicaragua, Panama, Paraguay, Peru, Uruguay, and Venezuela.

Political Party and Party System Institutionalization

A crucial characteristic of party systems is their level of institution-
alization. While too much institutionalization can potentially have a
deleterious effect on the functioning of a democracy—with the pre-
1993 Venezuelan party system a classic example (Crisp, 2000)—party
institutionalization generally is seen as a positive trait for a democracy
(Mainwaring, 1998, 1999; Mainwaring and Scully, 1995).

The more institutionalized a party system is, the greater the likeli-
hood that it will have programmatic parties: that is, parties that com-
pete electorally primarily based on their established policy reputations
regarding key policy issues and concrete policy proposals.! In a party
system dominated by programmatic parties, interparty competition is
based primarily on competing policy programs (hence the use of the
term “programmatic”) (Kitschelt et al., forthcoming). Furthermore,
the parties’ policy orientations tend to be relatively stable, allowing for
higher levels of democratic (voter) accountability and voter identification
than in weakly institutionalized party systems (Shugart and Mainwar-
ing, 1997; Mainwaring, 1998). Institutionalized party systems also help
ensure greater policy consistency because of the strong role played by
parties in political recruitment and the concerted efforts made by elites
to promote and protect the value of the party label (which implies main-
taining relatively consistent policy positions over time, with dramatic
changes in policy stances made only infrequently).

In weakly institutionalized party systems, interparty competition
is based primarily on personal appeals or short-term populist policy

! Tt is possible, however, to have high levels of party institutionalization within political parties
that have a clientelist, nonprogrammatic base (Taylor, 1996; Kitschelt, 2000).
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proposals designed to win over voters and then be forgotten once the
election takes place (Mainwaring, 1998). Parties also play a much less
prominent role in the political recruitment process. In weakly institu-
tionalized party systems, political parties often are short-lived, and their
policy positions on specific issues tend to be highly malleable.

It is much more difficult for voters in weakly institutionalized party
systems to hold political parties accountable than in institutionalized
party systems. It is also much less easy to identify how one’s vote will
translate into a governance option, and what that governance option
will be once the party is in power (Shugart and Mainwaring, 1997).2
Furthermore, since parties play a weak role in the recruiting process,
are often short-lived, and place less importance on the policy brand
name and value of their party label, policy consistency is much lower
in weakly institutionalized party systems than in their institutional-
ized counterparts. Lastly, given the comparative lack of commitment
of political elites to their parties in particular and to the party system
in general, weakly institutionalized party systems are more conducive
breeding grounds for anti-system politics (that is, the establishment and
rise of political groups—especially political parties—whose goal is the
overthrow or radical transformation of the existing democratic regime).

Four key components together influence the level of party system
institutionalization in a country: stability in patterns of interparty com-
petition; party roots in society; the legitimacy of parties and elections; and
party organization (Mainwaring and Scully, 1995; Mainwaring, 1998,
1999). The discussion that follows briefly examines each of these com-
ponents, first discussing the conceptual base for each component, then
operationalizing it as a set of empirical indicators, and finally providing
values for these indicators.? The discussion concludes with the presenta-
tion of a party institutionalization index (see Table 2.1).

Stability in Patterns of Intraparty Competition

In institutionalized party systems, the relevant parties tend to be the
same year in, year out, and to garner relatively similar shares of votes

2 Government options include such considerations as which elected officials will be part of a
government coalition.

3 For a complete description of these components as well as the data utilized, see Jones (2005).
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TABLE 2.1 | Party Institutionalization Index, Latin American Democracies

Institutionalization  Electoral ~ Party Party and Election Party

Country Index Volatility ~ Roots Legitimacy Organization
Uruguay 76 84 73 51 97
Dominican 74 75 75 50 98
Republic

Nicaragua 70 84 62 34 98
Honduras 68 94 66 40 74
Mexico 67 88 62 33 85
Panama 67 77 66 41 83
El Salvador 66 90 62 35 78
Chile 65 95 49 40 77
Paraguay 64 79 82 32 65
Argentina 62 74 46 34 94
Costa Rica 61 77 62 40 67
Colombia 60 89 49 30 73
Brazil 59 80 49 40 66
Bolivia 56 66 60 26 72
Venezuela 55 60 47 42 73
Peru 53 51 54 34 75
Ecuador 50 63 53 23 62
Guatemala 43 58 45 34 58

Source: Author’s calculations based on vote and election data for each election; legislative delegation seat
data; Latinobarometer (2003, 2004); and Proyecto de Elites Latinoamericanas (PELA) (2005).

and seats over time. In weakly institutionalized party systems, par-
ties that are relevant in one year often are irrelevant a few years later.
Furthermore, the percentages of the vote and seats that parties win in
these weakly institutionalized systems tend to vary considerably from
one election to the next.

The stability of interparty competition is measured using the aver-
age of two indicators: vote volatility, the level of vote (percentage of the
valid vote) volatility in the two most recent lower house/single house
elections; and seat volatility, the level of seat (percentage of the seats)
volatility in the same elections (Pedersen, 1983). Latin America presents
a wide range of volatility, with countries such as Chile, Honduras, and
El Salvador possessing volatility levels comparable to those found in
Western Europe (Bartolini and Mair, 1990). In these democracies the
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same parties tend to win comparable vote and seat shares over time. In
contrast, the region is home to other countries with extremely high levels
of volatility, such as Peru, Guatemala, and Venezuela. Here, parties that
had been among the most relevant in the country either ceased to exist
or saw their popular support plummet over a very short time period. At
the same time, parties that either did not exist, or were inconsequential
players only a few years earlier, were among the most prominent in the
country a few years later.

Party Roots in Society

In institutionalized party systems, parties have strong roots in society
(Mainwaring, 1998). Voters tend to cast their ballots for the same party
in election after election, and the parties possess a high level of link-
age with society. In weakly institutionalized party systems, parties are
rooted only loosely in society. Voters commonly lack loyalty to parties,
and instead cast their votes based more on the traits and characteris-
tics of the individual candidates or their electoral campaign messages.
In addition, parties possess relatively weak and ephemeral ties with
society.

The extent of party roots in society (party roots) is measured by
employing two indicators. The first is the percentage of the popula-
tion that possessed some form of identification with a party in a 2003
Latinobarometer (LB) public opinion poll. The second is calculated by
subtracting from 100 the percentage of legislators (lower house/single
house) who believe parties are distant from society in their country, based
on the Proyecto de Elites Latinoamericanas (PELA, 2005).*

In terms of overall party roots in society, one extreme is represented
by Paraguay, the Dominican Republic, and Uruguay, all of which have
parties with deeply entrenched roots in society. In contrast, party roots
in society are quite shallow at the other extreme of this measure, such
as in Guatemala, Argentina, and Venezuela.

* PELA is run by the Instituto de Iberoamérica of the Universidad de Salamanca. Since 1994,
PELA has conducted representative surveys of the members (national legislators) of each legisla-
tive class in the region’s national lower/unicameral chambers (with some exceptions, which are
detailed in the sources cited next). For additional details on PELA, see Alcintara Saez (2008)
and the Instituto de Iberoamérica’s Web site (iberoame.usal.es). For Brazil and Panama, proxies
are used in many instances when the PELA data are employed. See Jones (2005) for more details.
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The Legitimacy of Political Parties and Elections

A basic prerequisite for an institutionalized party system is that both
parties, as well as the elections in which they compete, are viewed as
legitimate by the population (Mainwaring, 1998; Norris, 2004). Fur-
thermore, for an institutionalized party system to exist, parties must be
viewed as institutions that are vital to the functioning of the democratic
system. In contrast, in weakly institutionalized party systems, both par-
ties and elections do not enjoy a high level of legitimacy. Furthermore,
a significant proportion of citizens are skeptical of the usefulness of
parties as institutions.

Political party legitimacy and election legitimacy are measured
using two separate indicators, respectively. The averages of each of
these legitimacy measures are combined, then summed, and then
divided by two to provide an overall measure of party and election
(P&E) legitimacy.

Two aspects of political party legitimacy are examined. The first is
the percentage of citizens who stated that parties were indispensable for
the functioning of the country (LB, 2003). The second is the percentage
of the population that had a great deal or some confidence in parties.
The average of these two is the party legitimacy measure.

Election legitimacy is assessed using two measures. The first asked re-
spondents to rate elections in their country on a scale of 1 (clean) to 5
(not clean) (LB, 2000). The second asked respondents the extent to which
they agreed with the statement that elections offer voters a real choice
between parties and candidates, on a scale of 1 (strongly agree) to four
(strongly disagree). In each case, the average score (1 to 5, and 1 to 4,
respectively) for all valid responses is calculated. This result is then di-
vided by the high score for the scale (5 and 4, respectively). Finally, this
resulting percentage is subtracted from 100 to produce the two measures.

P&E legitimacy is an aggregate measure of political party legitimacy and
election legitimacy. One extreme on this aggregate measure is represented
by Uruguay and the Dominican Republic, where both political parties
and elections enjoy considerable legitimacy among the population. At
the other extreme, represented by Ecuador and Bolivia, both elections
and political parties suffer from a serious crisis of legitimacy.
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Party Organization

In institutionalized party systems, the parties possess a noteworthy level
of material and human resources, intraparty processes are predictable and
routinized, and the party as an institution prevails over individual party
leaders (Mainwaring, 1998). In weakly institutionalized party systems,
parties have limited resources, internal processes are unpredictable, and
individual leaders dominate the parties, with the party as an institution
weak to nonexistent.

Party organization is measured using two variables: political party
age (Mainwaring, 1998), and the opinion of elites that their party is a
continuously functioning organization and not primarily an electoral
vehicle. The party age variable is itself the average of two variables. The
first is the percentage of parties (those that held at least 10 percent of
the seats in the lower house/single house) that as of 2004 had been in
existence for at least 10 years. The second is the percentage of the same
parties that as of 2004 had been in existence for at least 25 years. The
second measure of party organization is based on a PELA (2005) ques-
tion that asked legislators if they considered their party organization to
be continuous or if they thought the party organization was merely an
electoral vehicle.

Party organization is the strongest in the Dominican Republic,
Nicaragua, and Uruguay. It is the weakest in Guatemala, Ecuador, and
Paraguay.

Party Institutionalization Index

In Table 2.1, the four aggregate measures discussed above are presented,
and then aggregated, to create a party institutionalization index. According
to this index, countries such as Uruguay, the Dominican Republic, and
Nicaragua possess well institutionalized party systems, while countries
such as Guatemala, Ecuador, and Peru possess weakly institutionalized
party systems. Overall, and ceteris paribus, democracies with more in-
stitutionalized party systems should have more programmatic politics,
parties that tend to compete based on policy proposals, greater consistency
in public policy, and higher levels of accountability and identifiability
than their less institutionalized counterparts. In these latter systems,
personalistic politics—in which the personality and charisma of the
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leader carry more weight than his or her positions on issues—campaigns
focused on candidate characteristics or short-term populist promises,
policy inconsistency, and low levels of accountability and identifiability
will tend to be more common.

Party and Party System Nationalization

The degree of nationalization of political parties and party systems has
several important effects on the functioning of a democracy (Jones and
Mainwaring, 2003). Schattschneider (1960) linked the nationalization
of the party system to voters’ orientations. He argued that in highly
nationalized party systems, national factors may be more important in
forging bonds between voters and parties. Conversely, in less national-
ized party systems, subnational factors may be more salient in creating
such bonds.

The degree of nationalization is relevant for legislative careers
and for executive-legislative relations (Jones and Mainwaring, 2003).
In highly nationalized party systems, national issues are likely to be
central in legislators’ careers. Executives may have greater ability to
broker legislative coalitions on the basis of national issues and to ne-
gotiate with a few key national party leaders. In a weakly nationalized
party system, subnational issues are likely to be more important in
legislative careers. Under weak party nationalization, the central party
leadership may be less able to speak for the entire party and to deliver
its legislative support.

Differences in nationalization also are likely to have public policy
consequences (Jones and Mainwaring, 2003). Decisions related to national
transfers to subnational units, administrative reform, and subsidies may
be strongly influenced by the degree of party system nationalization.
Where a party’s base of support is relatively constant across geographic
units, it may be more likely to treat all units equally. In contrast, where
its support varies widely across geographic units, the party may tend to
base its decisions in part on the degree of support it receives in specific
geographic units. Finally, in young democracies where pronounced eth-
nic or religious cleavages coincide with territory, the nationalization of
some major parties may be a key factor in preserving democracy (Jones
and Mainwaring, 2003). While this factor has historically not been a
major concern in Latin America, current events in Bolivia highlight
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the potential pitfalls of the relative absence of national-based parties
in that country.

In sum, under a nationalized party system, public policy is likely
to be more oriented toward working for the national common good,
ceteris paribus. In contrast, in a weakly nationalized party system,
public policy may tend to be directed far more toward the satisfaction
of particularized local interests, often to the detriment of the national
common good.

This section examines the concept of party system nationaliza-
tion from two perspectives. The first analyzes the effect of the country’s
electoral and political institutions on the incentives for a national versus
locally oriented party system. The second evaluates the extent to which
the vote in a country is nationalized.

Political Institutions and Incentives for Party System Nationalization

The extent to which a country’s electoral and political institutions provide
incentives for the nationalization of the party system, and indirectly
influence the approach to public policy taken by a country’s parties, is
measured through an assessment of five institutional factors: control
over the nomination of legislative candidates (candidate nomination),
the electoral system for legislative elections (electoral system), the timing
of presidential and legislative elections (presidential elections), the extent
of autonomy enjoyed by governors (autonomous governors), and the
autonomy possessed by municipal governments (municipal autonomy).
These five measures are then combined to create an aggregate national-
ization index (see Table 2.2).

Candidate Nomination. At one extreme of the spectrum for nominating
legislative candidates are instances where national party leaders play a
preeminent role in determining who runs as a party’s candidates (and
their location on the list of candidates, in closed list systems) (Norris,
2004). At the other extreme, the individual candidates are primarily the
ones who determine whether or not they are going to run as the party’s
legislative candidates, and obtain election primarily on their own (with-
out the direct assistance of their party). Intermediate between these two
extremes are systems where regional party leaders (those whose terri-
tory encompasses at least one of the multi-member legislative districts)
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dominate the candidate nomination process. Reflecting these options, and
based on Alcantara Sdez and Freidenberg (2001), countries are coded on
a three-point scale: from 3 (the nomination decision is made principally
by the national party leaders), to 2 (the nomination decision is made
principally by regional party leaders), to 1 (the nomination decision is
made principally by the individual candidates).

Electoral System. The design of a country’s electoral system can work to
enhance or diminish the prospects for party system nationalization. A
country’s electoral system (the one used in the most recent legislative
election as of 2005) is coded based on the type of electoral districts (na-
tional, regional, single-member, or some mixture thereof) it uses, as well
as the presence or absence of preference voting.”> One extreme on this
dimension is a single national district in which a closed list is employed
(this arrangement is coded as a 3.0). The other extreme is represented by
either single-member plurality districts or the use of open lists within
regional multi-member districts (under proportional representation),
which is coded as a 1.0. Intermediate categories include systems that
combine a national closed party list and regional closed party lists
(coded 2.5); that employ regional closed party lists (2.0); that utilize a
single national district and open lists (1.5); and that use a mixture of
regional closed party lists and single-member districts (1.5). For bicam-
eral systems, the average of the two houses is employed. Added to this
resulting number is 0.5 in those cases where a fused vote is utilized for
the election of the president and the legislature, as well as in those cases
where a party must cross a national vote threshold in order to obtain
either some or all legislative seats.

Presidential Elections. In Latin America, the timing of presidential and
legislative elections has several important effects on the party system
(Mainwaring and Shugart, 1997; Payne, Zovatto, and Mateo Diaz, 2007;
Hicken and Stoll, forthcoming). First, when presidential elections are
held concurrently with legislative contests, they exercise a strong influence
over the vote decision, generally leading to a significant coattail vote in
which legislative candidates or lists of the more popular (competitive)

5 Preference voting is a type of ballot structure in which voters rank a list or group of candidates
in order of preference.
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presidential candidates benefit from their coattails. Second, concurrent
elections result in larger presidential legislative contingents than is the
case when presidential and legislative elections are held separately, ceteris
paribus. Third, given the coattail effect, the president’s influence over
his/her legislative contingent is likely to be greater when the presidential
and legislative contests are held concurrently, and hence where at least
some of the legislators owe their election to the president’s coattails.

Systems where the presidential and legislative elections are con-
current are coded 3. Systems where half the legislative elections are held
concurrently with the presidential contest and half are held separately
are coded 2. Systems in which less than one-third of the presidential and
legislative elections are concurrent are coded 1.

Autonomous Governors. Autonomous regional officials influence the
level of party system nationalization. The greater the autonomy and
power of local-level officials, the more decentralized the party system
is likely to be. The most prominent regional officials are directly elected
governors whose territory corresponds to the electoral districts em-
ployed in the legislative elections (or contains multiple single member
or multi-member districts). These governors, however, vary in terms of
their political and administrative autonomy. Systems in which governors
are directly elected and possess an important degree of political and
administrative autonomy are coded 1, while systems in which these
directly elected governors possess limited political and administrative
autonomy are coded 2.6 Systems in which there are no directly elected
governors are coded 3.

Municipal Autonomy. In the past two decades, municipal governments
in Latin America have become increasingly important political units
(Nickson, 1995). Nonetheless, these municipalities vary considerably
in terms of their political and administrative autonomy. Autonomy
is measured by the municipal government’s percentage share of total
government expenditures (Nickson, 1995). Countries where this share
ranges from 0-5 percent are coded 3; from 6-10 percent are coded 2;
and those with 11 percent or more are coded 1.

® For additional information on this and other measures discussed in this chapter, see Jones
(2005).
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The five measures are combined to create a nationalization index
that ranges in potential value from 5.0 to 15.0 (see Table 2.2). The actual
values range from 7.0 to 14.0. At the nationalized extreme are countries
such as Uruguay, Costa Rica, Paraguay, and Bolivia, where the design and
functioning of the country’s political institutions should be expected to
contribute to a highly nationalized party system, ceteris paribus. At the
other extreme are countries such as Brazil, Colombia, and Argentina,
where the country’s institutional framework should, ceteris paribus, be
expected to provide incentives for a more weakly nationalized party
system (incentives that can be counteracted by the other institutions
and political arrangements).

Party System Nationalization in the Popular Vote

A second way to assess the level of party system nationalization in a country
is to examine the distribution of the popular vote. Following Jones and
Mainwaring (2003), the Gini coefficient for the distribution of the party
vote in the most recent lower house/single house election was calculated,
and this coefficient was then subtracted from 1. This inverted Gini coef-
ficient is the party nationalization score (PNS), which measures variance
in a party’s electoral performance across electoral districts. Building on
the nationalization score for individual parties, Jones and Mainwaring
(2003) develop a measure of the nationalization of party systems. To
create this measure, the PNS for every political party is multiplied by its
share of the national valid vote, with all of these values then summed to
create the party system nationalization score (PSNS). The contribution
of every party to the PSNS is thus proportionate to its share of the vote.

Table 2.3 provides the party system nationalization score for all of
the Latin American countries for the lower house/single house election
held closest to the year 2002. The table also provides the party national-
ization score for all parties that won at least 10 percent of the vote in the
election. Countries with high PSNS values include Honduras, Chile, and
Uruguay. In these countries, the percentage of the vote won by the parties
does not vary a great deal across the departments, regions, or provinces
in the country. At the opposite extreme are countries with much lower
PSNS values, such as Peru, Ecuador, and Argentina. In these countries,
the political parties tend to win widely varying percentages of the vote
across the country’s departments, provinces, or states.
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Fragmentation, Contingents, and Polarization

Perhaps nowhere is the party system more consequential for policymak-
ing than through its influence on executive-legislative relations (Payne,
Zovatto, and Mateo Diaz, 2007). As this topic is analyzed in detail else-
where in this volume, the discussion here focuses on four key party and
party system variables that affect this relationship: the level of legislative
fragmentation; the size of the presidential legislative contingent (which
is influenced by the level of fragmentation); the level of polarization that
exists among the parties; and the extent to which the members of the
president’s legislative delegation are responsive to the party leadership
and/or president.

Legislative Fragmentation and the Presidential Legislative Contingent

The level of fragmentation in the legislature directly influences the size of
the presidential legislative contingent as well as the number of partners
with whom the president must form some type of legislative coalition or
structure piecemeal alliances specific to a particular legislative initiative
to implement his/her policy agenda. Table 2.4 reports on these factors.

The effective number of legislative parties uses the measure devised
by Laakso and Taagepera (1979) and corresponds to the two most recent
legislative elections. Table 2.4 also provides the average percentage of seats
held by the president’s party (presidential party’s chamber contingent,
presidential party’s senate contingent) in the legislature following the
two most recent legislative elections. (The discussion that follows uses
data for only the lower house/single house.)

Ideological Polarization

There is considerable debate in the scholarly literature regarding the
consequences of presidential legislative contingents that have less than
majority status, particularly those that drop below one-third or one-
quarter of the legislative body (Foweraker, 1998; Payne, Zovatto, and
Mateo Diaz, 2007). While some observers consider small presidential
contingents (especially those that are around 33 percent and below) to be
problematic for governance, others do not. However, there is substantial
agreement that in instances where the president’s party lacks a majority
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of the seats of the legislature (or does not at least approach a majority,
with, for instance at least 40-45 percent of the seats), that in order to be
able to govern effectively the president must form some type of legislative
coalition. Where these coalitions are not formed, governance problems
are likely to emerge (Chasquetti, 2001).

The formation of coalitions is most feasible when there are low
levels of ideological polarization in the party system (Foweraker,
1998). Where high levels of ideological polarization exist, the barriers
to forming coalitions are more extensive, and the costs (in terms of
payofts/side-payments) much greater. As a consequence, to adequately
understand the relationship between the size of a presidential legislative
contingent and governance, one also must have some knowledge of the
level of ideological polarization in the party system in general and in
the legislature in particular.

Ideological polarization is measured among voters (using LB data
for 2002-04) and legislators (using PELA data) employing a ten-point,
left-right scale. A strong advantage of the left-right measure is that it
almost universally taps a salient cleavage in a polity (Knutsen, 1998)
and is available in a comparable format for a large number of countries.
Furthermore, many hold the opinion, succinctly expressed by Thomassen
(1999, p. 54), that “Political cleavages in western societies have become
more and more one-dimensional in the sense that the left-right dimen-
sion has gradually absorbed other conflict dimensions.” Thus while
the left-right measure does not tap all salient cleavages in a polity, it is
vastly superior to any other single measure of cleavages. The extent of
the ideological cleavage in a country is measured using the Taylor and
Herman (1971) measure of ideological polarization, which “is the most
frequently used measure to tap left-right polarization in the party sys-
tem” (Knutsen, 1998, p. 15).

Two LB questions (2002-04) are used to calculate the level of ideo-
logical polarization in the electorate (party in the electorate). The first
asked respondents if an election was held the next day, which political
party would they vote for. Only parties supported by at least 5 percent
of the survey population (LB, 2002-04) are analyzed. The second ques-
tion asked respondents to place themselves on an eleven-point left-right
scale.

Two PELA items are used to develop two measures of ideological
polarization. One asked legislators to place all parties other than their
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own on a ten-point left-right scale. The other, separately, asked legislators
to place their own party on a ten-point left-right scale.

These results are then utilized to calculate one measure of ideologi-
cal polarization for the party in the electorate and two for the party in
congress. For each measure, the calculation involved subtracting every
party’s mean left-right score from the overall mean, squaring this value,
and then multiplying it by the percentage of the respondents who expressed
avote preference for the party (party in the electorate) or by the percentage
of the seats (of those held by parties with at least 10 percent of the seats)
held by the party in the lower house/single house (party in congress).
These two congress measures are averaged to calculate an aggregate level
of polarization in the congress (party in congress). Finally, the party in
the electorate and party in congress measures are averaged to provide an
overall measure of ideological polarization (overall polarization), which,
along with its main subcomponents, is presented in detail in Table 2.4.

Fragmentation, Presidential Contingents, and Ideological Polarization

Where there is low fragmentation and/or a large presidential legislative
contingent, presidents should be able to implement their policy agenda
effectively regardless of the level of ideological polarization. While low
levels of polarization may have some positive attributes, they are not
necessary for effective and efficient governance in these situations. When
levels of legislative fragmentation are moderate to high, and where the
president lacks a legislative majority or near majority, however, the level
of ideological polarization becomes much more important. Where ideo-
logical polarization is low, presidents should be more likely to form, and
then successfully maintain, legislative coalitions. Where polarization is
high, presidents will find it much more difficult to form and maintain
coalitions, and it will be more costly in terms of payoffs (such as ineffi-
cient pork expenditures, bribes, and excess patronage positions). In sum,
the presence of high levels of legislative fragmentation and moderate to
small presidential legislative contingents, when combined with moderate
to high levels of ideological polarization, should be expected to inhibit
effective and efficient policymaking by the president.”

7 This does not imply that the president will be unable to govern, but simply that the president
will be unable to govern in the most effective, efficient, and optimal manner.
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FIGURE 2.1 | Ideological Polarization and the President’s Legislative

Contingent

Ideological Polarization

Very Very
Low Low Moderate High High
(0-1.00  (1.1-2.0) (2.1-4.0) (4.1-6.0) (6.1-10.0)
Very High | Colombia Chile
(55+)
High Honduras Nicaragua
(50-54) | Paraguay
Presidential  Moderate | Argentina Guatemala Peru Uruguay
Contingent  (40-49) | CostaRica
Dom. Rep.
Low Panama Mexico El Salvador
(34-39) Venezuela
Very Low Bolivia Brazil
(0-33) Ecuador

Bold: Countries in the “Danger Zone".
Italics: Countries potentially in the “Danger Zone".

Source: Author's calculations.

Figure 2.1 displays the location of the individual countries on
a five-by-five scale in terms of the size of the presidential legislative
contingent (lower house/single house) and the level of ideological po-
larization. Areas considered to be potentially problematic by all scholars
(moderate to very low presidential legislative contingents combined
with high to very high levels of polarization) are highlighted in bold,
while those considered potentially problematic by only some scholars
(very low presidential legislative contingents combined with moderate
to very low polarization) are highlighted in italics. The country that
appears to possess the most complicated mixture is El Salvador, which
combines modest presidential legislative contingents with high levels
of polarization. At the same time, it is likely, though less certain, that
countries such as Bolivia, Ecuador, and Brazil may be experiencing
governance problems because of the very small size of their presidents’
legislative contingents.

The Centralization of Power

A comment is warranted on the responsiveness or discipline of the
president’s legislative contingent. This level of responsiveness can vary
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considerably across countries, thereby influencing the extent to which
a president can count on the support of his or her co-partisans in the
legislature. This level of responsiveness to the president (and to the
central party leadership) can also influence the nature of legislative
coalitions, particularly the individuals with whom a president negoti-
ates the formation and maintenance of the legislative coalitions (such as
the national party leadership versus intraparty faction/regional leaders
versus individual legislators).

The party centralization index values are located in Table 2.5. The
level of party centralization is measured using six indicators: the locus of
nomination authority for the selection of legislative candidates (candidate
nomination); the electoral system employed for the election of legislative
candidates (electoral system); the timing of presidential and legislative
elections (presidential elections); the presence of autonomous regional
leaders (autonomous governors); the extent of intraparty democracy
vis-a-vis the party faithful (intraparty democracy), and the degree of
intraparty democracy vis-a-vis the public (presidential primaries). Three
of these six indicators (electoral system, presidential election, autonomous
governors) are identical to those employed for the party nationalization
index. A fourth variable (candidate nomination) is nearly identical, except
that instances where national-level faction leaders predominate in the
candidate nomination process are coded 2 (and not 3, as in the party
nationalization index calculations).

The fifth variable (intraparty democracy) measures the involve-
ment of the party’s members in the decision-making process. Legislators
(PELA, 2005) were asked to evaluate the extent of internal democracy in
their party (related to decision making), with possible responses rang-
ing from very high (1) to very low (5). The actual mean values ranged
from 2.4 to 3.2. For this centralization measure all values 3.0 and higher
are coded 3; values 2.6 to 2.9 are coded 2; and values less than 2.6 are
coded 1.

As a proxy for intraparty democracy, the sixth variable (presidential
primaries) measures the extent to which direct primary elections were
employed to choose the major parties’ candidates in recent presidential
elections (Carey and Polga-Hecimovich, 2004; Freidenberg and Sanchez
Lopez, 2002). Instances where all major parties have employed primaries
to choose their candidates for recent elections are coded 1. Where less
than all but at least two-thirds of the major parties have selected their
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candidates via primaries, a score of 1.5 is given. Where between two-
thirds and one-third of the parties used primaries, a score of 2 is given.
Countries where less than one-third (but at least one) of the parties used
primaries are coded 2.5. Countries where none of the major parties held
presidential primaries are coded 3.

Countries in which the president should expect the most responsive
co-partisan legislators and where coalitions will be formed primarily via
negotiation with the national leaders of the opposition parties include
Bolivia, Guatemala, and Nicaragua. Countries in which the president
should not expect especially reliable legislators and where coalitions
would be formed primarily via negotiation with regional/factional party
leaders or individual legislators include Argentina and Brazil.

Programmatic Politics versus Clientelist Politics

The previous discussion highlighted the important impact of the pres-
ence, or absence, of a party system in which parties compete primarily
on the basis of programmatic policy appeals and public policy achieve-
ments (Kitschelt, 2000; Norris, 2004; Kitschelt et al., forthcoming). An
alternative form of interpartisan interaction, however, involves political
competition among parties based not on programmatic policy, but rather
on clientelism (Calvo and Murillo, 2005; Lyne, 2008; Taylor-Robinson,
2009). While in programmatic systems, political parties compete based
on policy and are judged by voters primarily based on policy outcomes,
in clientelist systems, political parties compete based on the distribution
of selective incentives to voters, and are judged by voters primarily based
on their ability to distribute/deliver these incentives. Of course, no politi-
cal party system falls exclusively into a purely programmatic or purely
clientelist category. Even in the most programmatic party systems, parties
employ some forms of clientelist practices. And even in the most clientelist
party systems, parties are evaluated in part based on policy. However,
these nuances aside, it is possible to locate parties along a programmatic-
clientelist continuum.

A summary measure of the extent of programmatic politics in a
country was developed, followed by a summary measure of the extent of
clientelist politics in a country. Finally, the two measures were combined
to locate the 18 Latin American democracies on a programmatic versus
clientelist continuum.
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Programmatic Politics

The extent of programmatic politics in a country is measured using an
index that in turn is based on three components: the level of program-
matic politics among party supporters in the electorate; the level of pro-
grammatic politics among the party elite (legislators); and the extent of
electoral volatility in the country. These three components are combined
to create the programmatic politics index for each country.

The extent of programmatic politics in the electorate is measured
using two measures. The first (electorate ideological polarization) is the
measure of ideological polarization in the electorate presented in the
previous section. Values of 0 to 0.99 are coded 0; values of 1.0 to 2.5 are
coded 1; and values of 2.6 and above are coded 2 (see Table 2.6).

The second measure (electorate ideological cleavage) is drawn from
Jones (2005). Countries are scored based on the salience of the left-right
partisan cleavage in the electorate. Where this cleavage is low, the coun-
tries are scored 0. Where the cleavage is medium or high, the countries
are scored 1 and 2, respectively.

The two above measures are combined to create the programmatic
electorate component of this index. Table 2.6 indicates this measure
ranges from a high of 4 (four countries) to a low of zero (seven countries).

The degree of elite programmatic politics (programmatic elite) is
calculated using two measures (see Table 2.6). The first measure (elite
economic cleavage) examines the presence or absence of significant relevant
party differences regarding the role of the state versus the market in the
regulation of the economy (a relevant party is one that occupies at least 10
percent of the legislative seats). First, relevant party means and standard
deviations are calculated based on legislator responses (PELA, 2005) to a
question that asked their preference regarding who should regulate the
economy on a scale of 1 (maximum role for the state) to 5 (maximum role
for the market). Mean party scores whose 95 percent confidence intervals
did not overlap are considered to be significantly different. The percent-
age of the relevant dyads for which there existed significant differences
was then calculated. Countries for which this percentage is less than 34
percent are coded 0; those between 34 percent and 66 percent are coded
1; and those above 66 percent are coded 2 (see Table 2.6).

The second measure (elite ideological polarization) is based on the
congress ideological polarization score discussed previously. Countries
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with party in congress polarization scores between 0 and 2.0 are coded 0;
those between 2.1 and 5.0 are coded 1; and those 5.1 and above are coded 2.
The two measures are combined to create the programmatic elite
component of this index. As Table 2.6 details, this component ranges
from a high of 4 (Chile, Nicaragua) to a low of 0 (seven countries).

The programmatic elite and programmatic electorate measures are
summed together to create a programmatic subtotal. This programmatic
subtotal was then adjusted using information on the level of stability in
interparty competition drawn from the first section of this chapter. Be-
cause of current data limitations, the stability of programmatic cleavages
in the 18 Latin American democracies cannot be assessed directly. It is
apparent, however, that for a viable programmatic party system to exist,
considerable party system stability must also exist. In particular, where
parties win major percentages of the votes and seats in one election, but
win only a handful of votes and seats in the next or cease to exist, it is
difficult to consider that party system to be highly programmatic, even
in the presence of strong programmatic cleavages, since the relevant
parties in one election are generally not the relevant parties in the next.
Based on the above logic, a country’s programmatic subtotal is reduced
(volatility reduction) based on its average level of volatility (see Table 2.1).
A reduction of 4 is made if the average level of volatility is between 50
and 59; of 3 (between 40 and 49); of 2 (between 30 and 39); of 1 (between
20 and 29); and of 0 (between 0 and 19). If the volatility reduction value
is greater than the programmatic subtotal, a value of 0 is assigned for
the final programmatic politics index.

Table 2.6 provides the final index of the extent of programmatic
politics in a country. Its value ranges from high values of 8 (Chile, Nica-
ragua) and 7 (El Salvador, Uruguay), to low values of 2 (four countries),
1 (three), and 0 (seven).

Clientelist Politics

The analysis of the extent of clientelism is handicapped by the lack of
valid cross-national empirical measures of this concept (Kitschelt, 2000).
Here, however, a proxy measure of clientelism (corruption) recommended
by Kitschelt (2000) is employed.

The extent of corruption is measured using data from the World
Bank (Kaufmann, Kraay, and Mastruzzi, 2003). Specifically, the average
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percentile ranking of the countries for 2000 and 2002 (among a group
of 195 countries) in terms of their ability to control corruption (control
of corruption) is used.

Programmatic versus Clientelist Politics

According to Kitschelt (2000, p. 871), “It is pretty safe to conclude that
clientelism prevails in a polity if we find that parties are programmatically
incohesive and that experts also attribute high scores of corruption to that
country.” Extending Kitschelt’s logic, in the presence of programmatic
parties, and in the absence of high levels of corruption, it is reasonably
safe to assume that programmatic politics prevails in a country.

Using the measures highlighted in the previous two subsections,
the extent of programmatic versus clientelist party politics in a country
was evaluated. Figure 2.2 arranges the 18 countries on two dimensions:
extent of programmatic politics and level of corruption (as a proxy for
clientelism). For the former dimension, programmatic politics scores
(see Table 2.6) are categorized as follows: very high (7-8); high (5-6);
moderate (3-4); low (1-2); and very low (0). For the latter dimension,
average corruption scores are categorized as follows: 75-100 (low); 51-74
(moderate); 34-50 (high); 20-33 (very high); and 0-19 (endemic).

The resulting figure reveals four general clusters of countries: pro-
grammatic, clientelist, programmatic and clientelist, and nonprogram-

FIGURE 2.2 | Programmatic versus Clientelist Politics, Latin American
Democracies

Level of Corruption

Very

Low Moderate High High Endemic

Very High Chile El Salvador ~ Nicaragua

Uruguay
High
Extent of
Programmatic Hodae
Politics Low Costa Rica Brazil Argentina  Honduras  Ecuador
Mexico Paraguay
Very Low Peru Dom. Rep. Bolivia
Colombia  Guatemala
Panama \enezuela

Source: Authors' calculations.
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matic and nonclientelist. The largest group of countries (a total of 14) is
located in the clientelist politics cluster. While there is some variation
in terms of the extent of programmatic politics in these countries (for
example, Brazil versus Paraguay), the dominant linkage mechanism
between parties and voters is based on clientelism (broadly construed).
Only two countries are located in the programmatic cluster (Chile and
Uruguay).

Finally, two countries do not fall into these two clusters. The party
systems in El Salvador and Nicaragua combine programmatic politics
with high levels of clientelism.® This unique combination is most likely
explained by the political history of each country, which involved exten-
sive and violent civil conflict during the latter quarter of the twentieth
century. In the post-conflict period, politics is still heavily conditioned
by this historical legacy—particularly since the main actors from the
conflict period coalesced into opposing political parties within the re-
spective electoral democracy (especially in El Salvador). Since the strong
ideological cleavages in these countries trace their origins in large part
to the civil conflict, as the distance between the present and the conflict
years grows, the level of programmatic politics in each country should
decrease (a process that is occurring more rapidly in Nicaragua than in
El Salvador).

Conclusion

Party institutionalization, party and party system nationalization, the
interaction of legislative fragmentation/size of the presidential legislative
contingent and ideological polarization, and the extent of programmatic
versus clientelist politics all exert a profound effect on the policymaking
process. For example, factors related to political parties and the party
system determine the degree to which voters are able to hold elected of-
ficials and policymakers accountable, as well as the ability of voters to
make the most efficient and effective use of their suffrage rights. They
also have a profound impact on the extent to which public policies are
universal or particularistic in scope and content, as well as on the speed
in which public policies are designed, approved, and implemented.

8 The third outlier is Costa Rica. See Lehoucq (2005) for a discussion of this case.
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More generally, the features of a country’s political parties and party
system help determine the quality of its public policies, the degree of
policy stability, and the ability of the country to adapt its public policies
in the face of external or internal shocks. These factors related to politi-
cal parties and party systems do not operate in a vacuum, however. Any
comprehensive evaluation of the impact of these party system institu-
tions on the policymaking process also must consider the joint influence
exercised by other prominent institutions such as the presidency, cabi-
net, judiciary, bureaucracy, and subnational leaders (such as governors
and mayors). Fortunately, the policy consequences of these and other
institutions are expertly analyzed by the other chapters in this volume.



CHAPTER 3

Active Players or Rubber
Stamps? An Evaluation of
the Policymaking Role of
Latin American Legislatures

Sebastian M. Saiegh

Legislatures are critical institutions in the effective functioning of a
democratic system and in the policymaking process. Legislatures are
expected to represent the needs and wishes of citizens in policymaking;
identify problems and formulate and approve laws to address them; and
oversee the implementation of policies by monitoring, reviewing, and
investigating government activities to ensure that they are transparent,
efficient, and consistent with existing laws and regulations.

The extent and nature of the role played by legislatures in the
policymaking process vary greatly from country to country. At the
more proactive and constructive end of the spectrum, legislatures such
as the U.S. Congress are able to develop their own legislative proposals
and thus participate along with the executive in directing the policy
agenda. Given their policy capabilities, such legislatures are also likely
to be active and effective in overseeing policy implementation. At the
other end, legislatures may be fairly marginal players, serving as a rubber
stamp for the executive’s legislative proposals and having little capacity
or willingness to scrutinize the conduct of government (Morgenstern,
2002). Between these two extremes, there is a wide area in the middle
where legislatures can exhibit different degrees of activity either in simply
blocking much of what the executive proposes or in reformulating and/or
amending executive initiatives. Among such legislatures, there can also
be considerable variation in the intensity and effectiveness with which
the legislators perform the oversight role.
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How the legislature plays its policymaking roles can have an im-
portant effect on the nature of policy outcomes. If the legislature is a
marginal actor, this will give the executive free rein to enact policy changes
that it perceives to be necessary. But the lack of legislative deliberation as
policies are formulated and the weakness of oversight may mean that the
policies adopted are poorly conceived in technical terms, poorly adjusted
to the real needs or demands of organized interests and citizens, lacking
consensus and therefore politically unsustainable, and/or ineffectively or
unfairly implemented. On the other hand, legislatures that are involved
more heavily in policymaking in a constructive sense can contribute
to the adoption of policies that are more sustainable because they are
based on a broader social and political consensus and are more carefully
scrutinized in technical terms. In addition, in a constructive legislature,
the effective oversight of policy implementation should increase the
likelihood that policies fulfill their intended objectives rather than being
carried out for the benefit of particular individuals, groups, or sectors.

Legislatures with limited capacity to play a constructive role in
policymaking may nonetheless be important players because they can
obstruct or veto much of what the executive proposes. Such legislatures
have many of the potentially negative traits of more marginal legislatures
in regard to policymaking, and they may also prevent the executive
from advancing a positive agenda of policy reform. Given their limited
capacity, such legislatures are also unlikely to play an effective role in
overseeing the implementation of policies.

This chapter evaluates the main factors that affect the role of Latin
American legislatures in the policymaking process. It compares and con-
trasts 18 Latin American legislatures to identify the main differences in
their organizational structures, institutional features, and membership
characteristics. Following IDB (2005), it presents a tentative categoriza-
tion of Latin American legislatures. However, unlike this previous study,
it does not rely on subjective/qualitative indicators to conduct such as-
sessment. Instead, it uses a multidimensional scaling (MDS) technique
to test if and how the dimensions used in IDB (2005) to classify these
legislatures correspond to observed similarities among them.

The results show that these legislatures are primarily distributed in
a two-dimensional space. The horizontal dimension can be interpreted
as a representation of their relative capabilities. The vertical dimension
captures how proactive or reactive these legislative bodies are. Therefore,
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in line with IDB (2005), the analysis reveals that four types of legislatures
can indeed be identified. These findings also confirm that those legisla-
tures with greater capabilities are the ones that play more constructive
roles in the policymaking process.

Active Players or Rubber Stamps?

Against the backdrop of the region’s history of dictatorial rule and
presidencialismo, scholars had tended to consider legislatures in Latin
American countries to be largely irrelevant throughout much of the
twentieth century and not worthy of study in and of themselves. Some
prominent experiences in the past two decades, such as the closing of
the legislature by President Fujimori in Peru and the frequent use of decree
powers by many Latin American presidents, continued to reinforce the
commonly held view that Latin American legislatures often abdicate (or
are forced to abdicate) their constitutional prerogatives to the executive.

However, recent studies suggest that while legislatures in the region in
general may not be heavily involved in formulating and advocating policy
change, they are nonetheless relevant to policy outcomes. Legislatures in
some countries are active in policymaking in the sense of mainly being
blunt veto players, blocking legislation proposed by the executive. Others,
however, are involved in negotiating policy issues behind the scenes with the
executive, or in amending or reformulating executive, legislative initiatives
(Cox and Morgenstern, 2002; Amorim Neto, Cox, and McCubbins, 2003).

That legislatures in the region do not exist solely to rubber-stamp
executive decisions is evident from data on the passage rates of executive
legislative initiatives. As Figure 3.1 shows, the rate of approval of execu-
tive initiatives varies from a low of 41 percent in Costa Rica from 1986
to 1998 to a high of 96 percent in Mexico from 1982 to 1999.

On the other hand, these findings should not be interpreted as
evidence indicating that in these countries legislative bodies play a cen-
tral role in the policymaking process. For example, between 1982 and
1988, about six out of ten of all legislative proposals in Mexico originated
from legislative initiative, but of those only one out of twenty became
law (Casar, 2002). This seems to be the pattern in most Latin American
countries: while individual legislators have the right to introduce bills
everywhere, the legislation most likely to be enacted is initiated by the
executive branch (Taylor-Robinson, 1999).
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FIGURE 3.1 | Legislative Passage Rates of Presidents, Selected
Latin American Countries
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Source: Saiegh (2005).

The broader point is that these measures reveal something mean-
ingful about executive-legislative relations, but they are of limited value
in assessing a legislature’s full influence on policymaking. Aside from
proposing or killing legislation, legislatures can approve bills with ex-
tensive amendments. They can also exert influence outside the formal
legislative arena, through bilateral negotiations between legislative
leaders and executive officials as to which bills get introduced and what
form such legislation takes. In addition, the executive, not wanting to
face the humiliation of a legislative defeat, can anticipate the legislature’s
reaction in the way that it designs policy proposals (Morgenstern, 2002).
Therefore, as noted in IDB (2005), the task of appraising the legislature’s
policymaking role in any given country is quite difficult and requires a
more detailed study of each individual case.

Cross-National Evaluation

The discussion turns now to some of the cross-legislature factors that
contribute to differences among legislatures with respect to their ability
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to play an active role in the policymaking process. Several factors drive
alegislature’s role in the policymaking process. These include the extent
of its formal powers; the amount of political space/discretion afforded
by other power holders (executives, parties); the capacity afforded by its
procedures/structures/support; and the goals of the members and leaders
of the legislative bodies themselves.

Fundamental Structures

Number of Houses. A first characteristic that may affect the role played by
the legislature in policymaking is its unicameral or bicameral structure.
Nine countries in the region (Costa Rica, Ecuador, El Salvador, Guatemala,
Honduras, Nicaragua, Panama, Peru, and Venezuela) have unicameral
legislatures. In principle, one would expect this organizational difference
to be correlated with some political or geographical characteristics of
the countries. However, bicameral cases include large countries (such
as Brazil and Mexico) and small ones (such as the Dominican Republic
and Uruguay). It seems that the existence of a second chamber has more
to do with historical legacies than a conscious decision on the part of
political leadership to adopt a particular institutional design.

Depending on the balance of legislative powers between the two
chambers, a bicameral legislature can provide a separate veto point in
the policymaking process. For instance, a senate elected from a single
national district concurrently with the president and on a single ballot
(as in Uruguay) is less likely to act as an additional veto point and does
not dramatically change how territorial interests are represented. But
when senators are elected separately from the president on the basis of
provincial districts (as in Argentina), and representation is not tied to
population, then there is a greater possibility that the upper house can
become a separate veto point and accentuate the extent to which regional
interests are represented in policymaking.!

However, as Llanos and Nolte (2003) point out, bicameral systems
in Latin American are very symmetrical in terms of their institutional
prerogatives. These authors develop a system of scores to measure the
strength of these bicameral legislatures. Table 3.1 shows the scores for
nine Latin American countries. A score of 4 means that there is extreme

! This point is elaborated on in Chapter 7 on subnational authorities.
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symmetry in that particular dimension, while a score of 0 means that
there is complete asymmetry. For example, a score of 4 in bill initiation
means that the legislative discussion of bills can be initiated in any of the
chambers; a score of 2 indicates that the lower house has the exclusive
right to initiate most legislative processes; and a score of 0 is given to those
instances where all legislative processes are initiated in the lower house.

As the table shows, in these nine countries there are no significant
differences among the chambers with respect to their relative lawmaking
powers. Therefore, given the symmetrical nature of bicameral legislatures,
the analysis that follows focuses mainly on the lower house, or national
assembly in the case of unicameral congresses.

Constitutional Powers. The basic forms and rules of legislatures in Latin
American countries are established in their constitutions. All these
legislative bodies are constitutionally created and grounded institu-
tions. Nonetheless, there are important differences among them in their
constitutional mandates.

In Mexico, the standing constitution dates from 1917, and the
Costa Rican legislature has operated under the same constitution since
1949, with only the 1993 amendment regarding the role of legislative
committees changing the initial set of rules governing it. Similarly, the
constitution currently in place in Uruguay dates from 1967, and none
of the constitutional amendments adopted from 1989 to 2004 changed
the basic rules governing the structure and prerogatives of parliament.
In contrast, except for Mexico, Chile, Colombia, and Costa Rica, every
other country has operated under more than two different constitutions
in the last six decades—five countries (Brazil, the Dominican Republic,
Ecuador, Nicaragua, and Venezuela) are on their fifth—and most of them
have amended their constitutions quite often. Mexico has amended its
1917 constitution more than 40 times.

These differences in the amount of constitutional “experimenta-
tion” notwithstanding, all the countries considered in this chapter have
a presidential form of government. This constitutional structure seeks
to divide access to policy control among different elected officials. In
particular, the two fundamental characteristics of presidential systems
are that the head of state is elected separately from the congress, and that
the terms of the president and congress are fixed. In relation to these
core features, the only notable deviation among this set of countries is
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Bolivia, where congress has the responsibility of choosing among the
leading two vote-winners in the presidential race if no candidate obtains
an absolute majority in the first round.

Once one looks beyond these two defining characteristics, there are
some other important differences among countries. Presidents have the
power to appoint and remove cabinet ministers in all these countries.? In
some cases, though, such as Colombia, Peru, Uruguay, and Venezuela,
legislatures also have the power to remove ministers through censure
procedures. Given the difficulty of obtaining the majorities required for
censure and the president’s full discretion in naming a successor, this
power has not been used to a significant extent in most countries. How-
ever, the power of censure may still act as a constraint on the president’s
discretion in controlling the composition of his cabinet.

Aside from appointment powers, constitutions grant presidents
other tools with which to insert themselves into policymaking. Gener-
ally speaking, the stronger and more diverse these powers, the more
constrained the legislature is likely to be in undertaking an active and
effective role in policymaking and developing its capabilities. The presi-
dential powers that contribute to the president’s ability to unilaterally
change the status quo can be referred to as proactive powers (Mainwaring
and Shugart, 1997; Garcia Montero, 2008). These powers include decree
powers, agenda-setting powers, and budgetary powers. Reactive powers,
by contrast, allow the president to preserve the status quo against efforts
by the legislature to change it. These powers include package veto and
partial veto powers, and exclusive powers to initiate legislation in given
policy areas.

In several countries, the constitution grants presidents the power to
enact new legislation by decree, even without the legislature first delegat-
ing this authority. This authority is applicable across most policy areas
in Argentina, Brazil, and Colombia, but limited to economic matters in
Ecuador and fiscal matters in Peru. Although in most cases congress
has the authority to rescind the decree, this power nonetheless helps
the president control the legislative agenda and obtain outcomes that
would otherwise not be possible. For instance, in Brazil, the president
can legislate through provisional decrees (Medidas Provisorias), which

2 A partial exception is Uruguay, where the president must seek legislative approval for cabinet
appointments.
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need to be ratified by congress within 60 days to remain in effect. If a
provisional decree is not acted on within the first 45 days, it is auto-
matically sent to the top of the legislative agenda. If congress does not
approve the provisional decree in this first 60-day period, the president
can reissue the provisional decree, but only once. Constitutions also
grant many presidents in the region important agenda-setting powers
(Garcia Montero, 2008).

For instance, presidents in Brazil, Colombia, and Uruguay can
declare a legislative proposal “urgent,” thereby requiring congress to act
within a set time frame. In Uruguay, a bill becomes law if the congress
does not act within the allowed time frame. Another form of agenda-
setting power, found in Brazil and Chile, is the president’s ability to
convene a special legislative session in which only those initiatives set
forth by the executive can be debated.

The constitutions of many of the region’s countries also provide
presidents with mechanisms to prevent attempts by the legislature to
change the status quo policies without the president’s assent. The package
veto, in which presidents can refrain from signing an entire bill approved
by the legislature into law, is common in many presidential systems,
including the United States. But many Latin American presidents are
also given the power to reject individual items of bills approved by the
legislature (Aleman and Schwartz, 2006).

Another form of reactive power is when the president is given
the exclusive authority to initiate legislation in some policy areas. For
example, in Colombia, this restriction on the legislature applies to the
structure of ministries, salaries of public employees, foreign exchange,
external trade and tariffs, and the national debt, among other areas.
Presidential legislative monopolies (that is, areas of exclusive initiative)
are also fairly extensive in Brazil and Chile.

As Table 3.2 shows, the overall legislative powers of presidents are
greatest in Chile, Brazil, Ecuador, and Colombia. Proactive powers are
also sizeable in Peru. Legislative powers of presidents are weakest in
Bolivia, Costa Rica, Paraguay, and Nicaragua. In Paraguay, the executive
branch was considerably weakened by the 1992 constitution. It deprived
the president of the power to dissolve congress, and endowed the execu-
tive with relatively weak “proactive” and “reactive” powers. In the case
of Costa Rica, articles 126-27 of the constitution allow the president to
“amend” bills passed by congress and return them to the assembly for
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reconsideration, and article 220 of the Honduran constitution is ambigu-
ous about the possibility of a partial veto.

While significant legislative powers give the president important
levers for bargaining and shaping the legislative agenda, they usually do
not substitute for the need for adequate partisan support. Decrees can
be overturned, urgent legislative initiatives can be defeated, and vetoes
can be overridden. Thus factors related to the party and electoral system
are also key in shaping the legislature’s role and the nature of executive-
legislative relations.

Table 3.2 also illustrates the effect of different veto procedures on
the balance of power between the executive and legislative branches of
government. In particular, it shows how amendatory veto power gives the
executive branch substantial leverage in the legislative decision-making
process. Agenda-setting rules that give too much power to the executive
may end up undermining legislators’ interest in developing the capaci-
ties of the legislatures.

Partisan Dynamics and Electoral Incentives

The availability of significant legislative powers gives presidents an im-
portant lever for bargaining and shaping the legislative agenda. In fact,
the use of his/her unilateral powers may in principle allow a president to
implement as many of his/her desired policies as possible (Mustapic, 2002).

However, the use of executive prerogatives as a source of law has
important limitations. Decrees, for example, are usually seen as an
exceptional policymaking instrument or as one with specific purposes,
and thus are particularly sensitive to judicial review. In contrast, the
legislative approval of statutes is often more difficult to obtain, but once
enacted they are sticky policy decisions. Hence, legislative passage allows
chief executives to better insulate their policy choices from legal review
(Remington, Smith, and Haspel, 1998; Amorim Neto, 2006). However,
unlike ruling by decree, the patterns of statutory legislation are truly a
product of the interactions among political parties, the legislature, and
the executive. Therefore, policymaking powers granted to the president
by the constitution can be as important as those powers derived from
partisan support in the legislature. Table 3.3 provides information on
various indicators of the degree of partisan control of the legislature by
the chief executive.
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In some countries the president’s party always governs by itself
(Costa Rica, Nicaragua), while in others government coalitions seem to
be the norm (Brazil, Colombia). While the party of the president may not
be the largest party in the legislature, by crafting government coalitions,
these presidents may be able to put together a legislative contingent with
a majority of the votes (Kellam, 2007).

Still, it is striking to see the pervasiveness of minority governments
in Latin America. When a single party controls both the executive and
legislature, then the chances for independent legislative decision making
diminish. For example, a governing party (or parties) may circumscribe its
role in the legislature to merely transforming government policy into law.
This task, of course, will be subject to a number of constraints: proportion
of seats, intraparty cohesion, the committee system, and the strength of
the opposition. For example, despite having relatively weak constitutional
powers, Mexican presidents before 1997 dominated policymaking, since
they could count on solid majorities for the governing Partido Revolucio-
nario Institucional (PRI) in both houses of congress. But when control
over the government was divided between the PRI and their opponents
in the House of Deputies, the legislature became more assertive.

While a highly fragmented party system is likely to result in a
more active legislature, it may tend to limit the legislature’s role to being
mainly a veto player or a site of bargaining over particularistic expen-
ditures rather than an arena for proactive policymaking or effective
oversight of the executive. Having a large number of parties, especially
when they are internally factionalized, is likely to limit the possibilities
for coordination over policy both within the legislature and between
the executive and the legislative branches (de Riz and Smulovitz, 1990).

Differences in the extent to which parties are centralized and disci-
plined also entail trade-offs with respect to the legislature’s policymaking
role. On the one hand, party centralization may help presidents secure
support in the legislature and facilitate interparty negotiations in the
formation of governing coalitions, thus contributing to policy adaptabil-
ity. Centralized parties that are also programmatic in orientation may
encourage legislators to adopt a policy focus oriented toward national
public goods, rather than a focus on the delivery of more targeted and
narrow benefits.

On the other hand, high levels of party centralization are likely to
limit legislators” incentives to respond directly to their constituents—and
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the possibilities of such a direct response—as well as their incentives to
participate independently in the policymaking process and in oversight
responsibilities. Subservience to party leaders, especially when parties
tend to be clientelistic, can contribute to a weak policy role for the leg-
islature and weak incentives for legislators to invest in developing the
capacities of congress. But while decentralized parties may encourage
greater policy independence among legislators and more accountability
of individual legislators to voters if parties are less cohesive, this can
limit the ability of voters to hold representatives accountable on the basis
of national policy positions and accomplishments, and can encourage
an orientation among legislators toward satisfying narrow geographic
interests (Carey and Shugart, 1995; Seddon Wallack et al., 2003; Haller-
berg and Marier, 2004).

Legislators are most likely to represent constituent interests when
they know precisely who their constituents are; when they interact with
them frequently; and when their political futures depend on gaining and
keeping constituent support. Table 3.4 presents summary information
on the main features of the rules governing legislative elections (includ-
ing candidate selection mechanisms) for the countries covered in this
chapter. Higher values for the first three variables—ballot, pool, and
votes—indicate that legislators have incentives to develop a personal vote.
The next column provides the average district magnitude.® The variable
personal combines this information into a single indicator. The last two
columns provide a rank ordering of the countries.

The representation deficit in Latin America is increased by the inap-
propriate proportional distribution of representatives to the legislative
bodies (malapportionment). This inappropriate distribution is signifi-
cantly higher in the region than in the rest of the world. For example, in
Argentina, smaller provinces have a minimum of five deputies and this
creates a big distortion, as they should only have one or two deputies
based on their population. The same is true in Brazil. While thousands
of votes are needed to get elected in Sdo Paulo, a small fraction of votes
are needed to be elected in, say, Fortaleza.

Legislative Careers. Election rules and the degree of centralization of can-
didate nomination processes can also affect legislators’ career ambitions

3 District magnitude is defined as the average number of legislators elected per electoral district.
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and incentives, as well as their experience. Given the very high rates of
reelection (around 90 percent) and fairly decentralized party structures
of the U.S. Congress, analysts assume that legislators’ main motivating
goals are to obtain reelection and to advance their careers in the legis-
lature. By contrast, in Latin America, where the rate of reelection tends
to be much lower, legislators typically have an incentive to work toward
advancing a career outside the legislature (such as in national, state, or
local government) and are also less experienced. Their career objectives
are often furthered by satisfying party leaders rather than by centering
their attention on satisfying constituents’ interests and demands.

As shown in Figure 3.2, the rates of immediate reelection to con-
gress in Latin America are quite low. On average, less than 40 percent
of legislators return to their seats. This figure stands in sharp contrast
with the reelection rates for legislators in OECD countries. In Chile and
Uruguay, around 60 percent of legislators are immediately reelected, but
in Argentina less than 20 percent return for a second consecutive term.
In Mexico immediate reelection is not permitted, and only about 11
percent of legislators, respectively, are eventually reelected.

FIGURE 3.2
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ACTIVE PLAYERS OR RUBBER STAMPS?

The high levels of turnover may be seen as a sign of a “healthy”
political system: the voters are voting the rascals out of office. However,
this is seldom the case. In general, the biggest hurdle in the career
path of Latin American legislators is posed by their own parties. Most
party- or executive-dominated systems often have features that limit
the development of constituency ties. The complex interactions among
various electoral rules and party system characteristics are illustrated
by the following examples.

In Argentina, local party leaders control the construction of the
local party list. Thus legislators” ability to pursue a legislative career
independently is significantly restricted. Instead, they typically seek to
continue their political career in other elective or appointive offices. As
a consequence, Argentine legislators have a strong incentive to maintain
a good relationship with their local party leaders. These leaders have a
complex political objective: they want to maximize their party’s perfor-
mance in their province, but at the same time they want to safeguard their
position within the provincial party structure. The threat of challenge by
popular legislators provides local party leaders with a strong incentive to
reduce the national and provincial visibility of their local subordinates
by rotating them among the various jobs the provincial party can offer.
The electoral risks associated with nominating lesser-known candidates
are mitigated by Argentina’s electoral rules, especially the use of party-
supplied ballots and closed list proportional representation. Voters tend
to vote for the party list, not for the individuals on the list. A president’s
ability to influence legislators of his own party thus depends in part on
whether the provincial party leader supports the administration (Jones
et al., 2002).

In Chile, the binominal electoral system, with two members elected
per district, creates strong incentives for the formation of two electoral
coalitions. Parties or electoral alliances can win the two available seats
only if the winning list receives at least twice the total vote of the list
that obtains the second-most votes. Given electoral incentives, legisla-
tors concerned with keeping their seats in congress know that dropping
out of one of the main coalitions entails significant electoral risks. The
imposition of this voting system in a country characterized by around
five effective political parties has resulted in majority control of the
Chamber of Deputies by the governing Concertacion coalition since
the return to democracy in 1989. Thus electoral system-based incentives
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have contributed to strong legislative support for bills initiated by the
executive.

Legislative Organization

The legislature’s policymaking role is also affected by its organizational
characteristics, which in turn are influenced by environmental factors,
such as constitutional stipulations, party system dynamics, and electoral
incentives. Given the unwieldy size and lack of specialization of the full
congress, if legislatures are to play an active role in shaping the content
of policy and overseeing the executive, they must do so through capable
committees. Most legislatures in Latin America have permanent com-
mittees with specific policy jurisdictions. Legislation is routinely referred
to them before being taken up by the larger chamber.

A well-designed system is one in which this definition tends to
parallel the structure of the administrative or cabinet agencies. However,
as Figure 3.3 shows, this is the exception rather than the rule in Latin
America.

FIGURE 3.3 | Difference between Congressional Committees and
Executive Cabinet Posts
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Except for El Salvador, where legislative committees “mirror” the
structure of the cabinet, in most Latin American countries there are
either too many (Honduras, Argentina) or too few (Brazil, Costa Rica)
legislative committees relative to the size of the cabinet. The variation in
the number of committees does not necessarily correspond to the size
of the legislature. One would expect legislatures with many members
to have relatively more committees than legislatures with few members.
However, some small legislatures have relatively too many committees.
Figure 3.4 shows the relative size of committees in 16 Latin American
lower houses of their respective national legislatures.

The size of these bodies ranges from 513 members (Brazil) to 57
members (Costa Rica) and the number of committees from 7 (Colombia)
to 48 (Honduras). The figure also includes, as a benchmark, the average
ratio of the number of committees to the size of the legislature for a cross-
section of non-Latin American countries. Compared to this benchmark,
except for Brazil and Colombia, all the countries in this sample have too
many committees relative to their size. The worst cases are Honduras,
with 48 standing committees in a legislature with 128 members, and
Paraguay, with 25 standing committees in an 80-legislator body.

FIGURE 3.4 | Ratio of Number of Committees to Size of Legislature
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If there are a large number of committees relative to the size of
the chamber, legislators may be required to serve on several commit-
tees simultaneously, which may limit their ability to concentrate their
efforts and develop specialized knowledge. For example, in Argentina,
committees must normally have a minimum of 15 and a maximum of
25 members, and the rules do not restrict multiple assignments. As a
result, the average Argentine deputy serves on 4.5 committees. In ad-
dition, the effectiveness of the legislature can be impaired if legislation
is commonly sent to multiple committees because of overlap among
committees’ policy jurisdictions.

Legislative rules also shape how members and committee leaders
are selected. If committee memberships and leadership rotate frequently,
this is likely to limit the degree of expertise that members develop and
thus their policymaking effectiveness. To the extent that party leaders
can exercise control over committee assignments and appointments to
leadership positions, this can give them leverage in maintaining party
discipline. In Brazil and Colombia, such prerogatives of party leaders
to manage the committees, organize the legislative agenda, and direct
public resources help impose some party discipline, despite electoral
rules that allow or encourage legislator independence.

In most Latin American countries, committee and leadership
assignments are made on a partisan basis. The composition of the com-
mittees is expected to reflect the partisan composition of the legislature
as a whole. Instead of allocating important committee assignments and
leadership positions on the basis of seniority, as has been the practice
in the U.S. Congress until recently, in most Latin American legislatures
party leaders or party caucuses allocate these slots on the basis of other
criteria, such as party loyalty (Heath, Schwindt-Bayer, and Taylor-
Robinson, 2005).

The existence of an ample and competent staff to assist legislators
with the tasks of administration, research and analysis, and document
preparation is vital to enable committees to evaluate bills initiated by
the executive and supervise policy implementation effectively. While
the scope of committee staffing varies widely from one country to an-
other, in most countries it is deficient relative to the roles assigned to
the committees. For example, in Argentina each committee has access
to a secretary, an administrative secretary, and two clerical assistants.
However, these personnel only perform administrative functions. In
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contrast, in El Salvador, each committee has only one technical assis-
tant and one secretary, but they perform all three secretarial functions.
In a few countries, professional staff are available to assist legislative
committees (and parties) with research and analysis. For example, in
Brazil, a research office that has about 35 professionals assists the budget
committee of the lower house. Chile has a (relatively small) legislative
budget research office; several professional staft persons also advise the
budget committee. In Colombia, a relatively large number of professional
staff members assist the budget committee. Conversely, a study of the
legislatures of Argentina, Bolivia, and Honduras conducted by Rundquist
and Wellborn in 1993 concluded that the committees of these countries
lacked skilled staff. The authors found that most committees had a single
nonpartisan staff professional employed by the secretariat, supplemented
by party employed staff controlled by the chamber or committee party
leadership (Rundquist and Wellborn, 1994). Hallerberg, Scartascini, and
Stein (2009) show that the lack of support for budgetary analysis has not
improved in most of these countries.

A Characterization of Latin American Legislatures

IDB (2005) presents a tentative categorization of Latin American leg-
islatures. The authors group these legislatures according to the nature
of their policymaking role and the intensity with which they carry out
that role. In part, the nature of the role is shaped by the capabilities of
the legislatures. Therefore, in their categorization, a major focus is on
legislative capabilities, including the experience and qualifications of
legislators, and the strength and degree of specialization of committees.

The general idea is that legislatures that have more legitimacy,
more experienced legislators, and well-developed committee systems
will tend to be more constructive and/or proactive. Legislatures with
weaker capabilities will tend either to play a limited policymaking role
or to be active, but only in a fairly obstructionist way rather than a
constructive one.

Table 3.5 compares Latin American legislatures according to sev-
eral indicators that attempt to measure the main dimensions of these
legislative capabilities. The first two assess the confidence of citizens and
businesspeople in the performance of congress. The third and fourth
indicators (average years of legislator experience and percentage of
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legislators with university education) attempt to gauge the qualifications
and experience of legislators. The average number of committee mem-
berships per legislator attempts to measure the degree of specialization
of legislative committees, and thus their effectiveness.

Main Indicators

Confidence in Congress. The nature of the role that legislatures play is
likely to influence the way that citizens view them. At the same time, the
level of citizen trust in congress affects the likelihood that investments
can be made in building its capacity. As seen in Table 3.5, the general
public does not have a high degree of confidence in the congress in most
countries of the region. On average over the past decade, according to
the Latinobarometer, the general public has the most favorable view of
congress in Uruguay, Chile, Honduras, and Costa Rica and the least favor-
able view in Ecuador, Bolivia, and Guatemala. A deficit of representation
and accountability may be one the reasons behind the low esteem that

legislatures have among Latin American citizens.*

Effectiveness of Lawmaking Bodies. In cases in which congress has little
credibility, it is likely to be less effective in representing societal inter-
ests, and the executive will have a greater incentive to seek to bypass
or minimize the legislature in the policymaking process. As Table 3.5
shows, the average ratings given by business executives, as reported by
the World Economic Forum, are highest in Chile and Brazil and lowest
in Venezuela, Nicaragua, and Argentina. The most important differ-
ences in the views of the general public and business executives are for
Venezuela, where in each case the general public has a comparatively
more favorable view than business executives do.

Experience of Legislators. Term length is thought to influence legisla-
tive behavior, with longer terms insulating legislators more effectively

% The indicator was constructed as the average percent of respondents from 1996 to 2004 and
the percentage of respondents in 2004 in the Latinobarometer survey who stated that they had
a lot or some confidence in congress.

5 This indicator is the mean score given by business executives in the 2002-05 World Economic
Forum survey to the question: How effective is your national parliament/congress as a lawmak-
ing and oversight institution?
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from electoral pressures than shorter ones. The modal term in office for
lower house members in the countries examined in this study is four
years. The other countries have five-year terms (except for El Salvador
and Mexico, where terms last for only three years). One fundamental
difference across some of these legislatures is the existence in some of
them of limitations on the number of terms a member may serve. In
Venezuela legislators can be immediately reelected, but up to only two
legislative terms, and both Mexico and Costa Rica prohibit immediate
reelection of lower house members. As noted, aside from term length
restrictions, rates of immediate reelection to the congress are quite low
in the countries under consideration. All these factors thus have an effect
on the average experience of Latin American legislators. As Table 3.5
shows, Uruguay and Chile have the most experienced of legislators,
while in Mexico, Costa Rica, and Argentina, the average experience of
legislators is quite low.

Legislators’ Education. Legislators’ behavior is shaped by a variety of
factors, including personal motivations, how they view their jobs, and
the variety of ways that they can respond to constituents. One plausible
observable indicator of this source of heterogeneity across legislators
is their educational level. Table 3.4 shows the percentage of legislators
with a college degree, based on the data collected by the PELA proj-
ect (Garcia and Mateos, 2000). Peru and Colombia have the highest
percentage of legislators with higher education. By contrast, less than
half the legislators in the Dominican Republic have a university educa-
tion.

Legislative Specialization. As noted, legislative rules shape the size of
committees, how members and committee leaders are selected, and the
number of committees on which each legislator can serve. As such, an-
other indicator of a legislature’s ability to enact policy changes through
statutes is given by the degree of specialization of its members. The
average number of committee memberships per legislator attempts to
measure the degree of specialization of legislative committees, and thus
their effectiveness. Table 3.5 shows that Colombia and Brazil have the
most specialized committees, while Argentina, the Dominican Repub-
lic, Guatemala, and Paraguay have too many members serving on their
committees.
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Multidimensional Scaling

The comparison of the Latin American legislatures presented in IDB
(2005) makes use of the aforementioned indicators. However, the authors
rely on a set of ancillary subjective indicators and a qualitative evaluation
to make their final assessment of legislatures’ policymaking roles. The
analysis that follows examines the robustness of such characterizations
when only quantitative indicators are used, and the data are allowed to
“speak for themselves,” in effect.

The appropriate way to conduct such analysis is multidimensional
scaling (MDS), a statistical technique for analyzing the structure of data.
This method represents measurements of similarity (or dissimilarity)
among pairs of objects as distances between points of a low-dimensional
multidimensional space. The data, in this case, are correlations among
the Latin American legislatures based on the indicators presented in
Table 3.5, and the MDS representation shows them as points on a plane.
The graphical display of the correlations provided by MDS enables us to
literally “look” at the data and to explore their structure visually (Borg
and Groenen, 2005). Besides using MDS as a method to represent the
data as distances in a low-dimensional space in order to make them
accessible to visual inspection, this technique also allows us to test if
the dimensions by which IDB (2005) conceptually distinguishes Latin
American legislatures corresponds to observed similarities among them.

Figure 3.5 presents a two-dimensional MDS representation where
each national legislature is shown as a point.® The points are arranged in
such a way that their distances correspond to their correlations. Namely,
two points are close together (such as the Peruvian and Paraguayan leg-
islatures) if their characteristics (as measured by the indicators presented
in Table 3.5) are highly correlated. Conversely, two points are far apart
if their characteristics are not highly correlated (such as Argentina and
Brazil).

More generally, Figure 3.5 shows that these legislatures are primarily
distributed along a horizontal dimension which, in accordance with IDB
(2005), can be interpreted as “low capacity versus high capacity” legisla-

6 The MDS representation was produced using KYST, a computer program that provides a best-
possible solution in a space with a dimensionality selected in advance by the user. In this case,
the best-possible solution was sought for a two-dimensional space.
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FIGURE 3.5 | A Two-Dimensional MDS Representation of 18 Latin
American Legislatures
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tures. The vertical axis, in turn, can be interpreted as a “reactive—proactive”
dimension. It seems to be reflecting the fact that some legislatures play
a relatively limited policymaking role (such as those in Argentina and
the Dominican Republic), while others, despite being quite reactive in
nature, can occasionally take the initiative in shaping the policy agenda
and developing policy proposals (such as those in Colombia and Brazil).

Discussion of the Evidence

The cross-national evidence presented earlier, along with the MDS find-
ings, provide a very good picture of the different types of legislatures in
Latin America. Armed with this information, it is time to address the
main questions that motivate this study: Can a characterization of Latin
American legislatures be devised according to their role in the policy-
making process? How do the assessments of the legislatures’ capabilities
that arise from the previous analysis compare to the qualitative evalu-
ation of their roles discussed in IDB (2005)? Is it true that legislatures
with greater capabilities tend to play a more constructive role in the
policymaking process?

Returning to Figure 3.5, all the points in the southwest quadrant
correspond to legislatures that are classified as being reactive limited/
obstructionist and having low capabilities by the IDB (2005) report. In
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terms of the cross-national evidence presented earlier, these legislatures
can be characterized as being (quasi-) marginal, somewhat obstructionist,
but mostly passive. The quasi-marginal role of these legislatures is due
to the excessive powers of the executive and/or the lack of professional-
ization of their members. These are legislatures where being a member
is not worth much. Legislators cannot undertake spending initiatives
and thus cannot deliver pork or public works. Most legislators in these
countries often seek to continue their political careers somewhere else.
Therefore, they may or may not be obstructionist, depending on how
they are compensated. In the case of Argentina, control over political
careers is enough to keep them in line. When the electoral mechanism
is not enough, “compensations” may even be paid using monetary re-
sources. Argentina, Peru, and Panama are good cases in point. Unless
policy would directly affect legislators’ interests, the president may have
easy sailing. But policy reversal is also possible. Accordingly, legislation
is of low quality, poorly drafted, and easily reversed.

The legislatures represented by the points in the northwest quadrant
have low capabilities, but are somewhat proactive. All these legislatures
were characterized by the IDB (2005) report as having medium capabili-
ties, while also being reactive/obstructionist. They are the prototypical
rubber-stamp legislatures. In these cases, most policies are decided outside
of the legislature, mainly in the governing party (or parties). Executives
tend to get much of what they want and the currency is mainly partisan
endorsement or other government posts. Some of these legislatures were
able to adopt a more active role when presidential powers were reduced
(such as in Mexico in the post-PRI period). However, these legislatures
do not have very good capabilities, and thus their scope of action is
greatly reduced when their partisan composition is at odds with the
preferences of the executive.

The points in the northeast quadrant correspond to those legislatures
deemed to be reactive/constructive and endowed by high capabilities by
the IDB (2005) report, with one exception (Uruguay; see below). Even
though these legislatures possess greater capabilities, they still play a
reactive role in the policymaking process. This limited role can be due
to the excessive powers of the executive (Brazil) and/or the alignment of
legislative majorities with the executive (Chile). For example, in Brazil,
presidents can get their legislation passed using their extensive legislative
and nonlegislative powers. In the case of Chile, individual legislators can
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submit initiatives under very restricted conditions. Everything indicates
that these legislatures can “step up to the plate” and become more active
players in the policymaking process under different institutional and/
or political conditions. (In fact, the Brazilian legislature did so when
Collor was impeached.) The Colombian congress became more powerful
after the 1991 reforms, but it can still be characterized more as reactive
rather than proactive.

Finally, the Uruguayan legislature is located in the southeast quad-
rant of the MDS representation. Unlike the IDB (2005) report, which
characterizes this legislature as being reactive/constructive, the analysis
reveals it as reactive/obstructionist. In accordance with the IDB (2005)
report, the results also indicate that Uruguayan legislators tend to be of
high quality. However, these legislators tend to be quite ideological, mak-
ing them hard to be “bought.” Instead of compensations paid in cash or
transfers, legislators are more likely to demand cabinet posts or policy
compromises. Therefore, whenever the executive faces a lot of legislative
opposition, the most probable consequence is political stalemate between
the branches of government.

Conclusion

The main goal of this study was to fill the gap in knowledge about how
Latin American legislatures operate and their role in the overall policy-
making process. This study did not seek to cover every detail related to
the organization and operation of legislatures in Latin America. Instead,
the primary focus was to get a broad sense of the current circumstances of
Latin American legislatures, and their potential to become an important
actor in the policymaking process as defined by the laws, politics, and
incentives faced by their members.

The evidence presented in the study indicates that the extent and
nature of the role played by Latin American legislatures in the policymak-
ing process vary greatly from country to country. At the more constructive
end of the spectrum, legislatures such as those in Brazil and Chile have
the potential to become active and effective players capable of participat-
ing in setting the policy agenda and overseeing policy implementation.
On the other hand, other legislatures in the region lack the organization,
financial resources, experienced members, and staff to serve as a mature
and autonomous point of deliberation in the policy process.
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Therefore, these legislatures—very much like the U.S. Congress at
the end of the nineteenth century—operate more as a blunt veto player
(exercising gatekeeping and some other types of delaying strategies)
than as effective policymaking bodies. These results have important
implications for those interested in strengthening the role of legislative
institutions in the policymaking process throughout the region. The
main lesson that reformers should keep in mind is that they will not be
able to empower legislatures if the right incentives for individual legisla-
tors are not established first. The institutionalization of any legislature
starts with the recognition on the part of its members that they need
to spend part of their time and effort on building a stronger collective
body. Therefore, the focus should be on the incentives that legislators
must have in order to “invest” in the legislature.
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CHAPTER 4

How Courts Engage in the
Policymaking Process in
Latin America: The Different
Functions of the Judiciary

Mariana Magaldi de Sousa

Judicial reforms, embedded within the broader context of political reforms
undertaken by many Latin American countries in the past 25 years, have
changed the nature and the extent of courts’ involvement in the policy-
making process. Judges and courts—as a collective entity—have assumed
amore active role in the elaboration and implementation of public policy,
reflecting a process of gradual delegation of lawmaking powers from the
legislature and the executive to the judiciary (Tate and Vallinder, 1995).
As a result, the importance of the courts in national politics has grown
(Waltman and Holland, 1988; Alivizatos, 1995; Shapiro and Stone Sweet,
2002) and recourse to the courts for the resolution of political and social
conflicts has increased (Domingo, 2004; Sieder, Schjolden, and Angell,
2005). Yet a systematic understanding of how courts may engage in the
policymaking process and how such an engagement actually varies across
Latin American countries is still lacking.

This chapter attempts to fill this void by providing a typological
framework for categorizing and comparatively assessing the scope of
judicial activism (defined as the extent of courts’ involvement in the
policymaking process) in Latin America.! Another goal of the chapter
is to draw attention to the possible impact of Latin American courts’
activism on public policy outcomes, suggesting interesting hypotheses
for future empirical research. In particular, this chapter argues that

! In this study, the definition of judicial activism is different from what is conventionally used.
The term is used simply to mean courts’ involvement in the policymaking process.
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the varying results of judicial reforms in establishing institutions that
facilitate stronger judicial independence, wider judicial review powers,
improved access to justice, and enhanced communications among the
three branches of government have determined the extent to which the
judiciary can veto new legislation, shape legislative content, enforce the
implementation of existing rules, and act as an alternative representative
of society in the policymaking process.

Judicial activism, in turn, has impacted the characteristics of public
policies as defined in previous volumes of this series (IDB, 2005, 2008).
The public policies in countries where reforms have yielded broad judi-
cial activism tend to be rather stable and adaptable, while the policies
in countries whose reforms have limited the extent of judicial activism
exhibit more volatility and rigidity.? Ultimately, a better conceptual-
ization of the role of the judiciary in the policymaking process and its
consequences can stimulate discussions about the appropriate interplay
between law and politics in the region.

In 1970, Francisco José Moreno asserted that “[u]nfortunately
there is very little written material dealing with the political role of the
judiciary in Latin America” (p. 378).% His evaluation largely holds to this
day. Despite the fact that laudable efforts have been employed in the ex-
amination and measurement of judicial independence in Latin America,
systematic assessments of judicial activism in the region are scant. There
are few comparable sources of statistical data on judicial decisions, and
there is a paucity of conceptual schemes guiding empirical research on the
role of the judiciary in the policymaking process in the region. At most,
recent authors have highlighted an ongoing process of “judicialization”
of politics and “politicization” of the judiciary (Tate and Vallinder, 1995;
Domingo, 2004; Sieder, Schjolden, and Angell, 2005; Oliveira, 2005) and

2 While a brief definition of the characteristics of public policies (stability, adaptability, credibility,
and public regardedness) appears in Chapter 1, a more detailed description can be found in IDB
(2005), Stein et al. (2008), and Scartascini, Stein, and Tommasi (2008).

3 Other authors have corroborated. For instance, Gibson, Caldeira, and Baird (1998, p. 343)
assert: “Despite impressive progress in understanding many aspects of cross-national politics,
comparativists know precious little about the judicial and legal systems in countries outside the
United States. We understand little or nothing about the degree to which various judiciaries
are politicized; how judges make decisions; how, whether, and to what extent those decisions
are implemented; how ordinary citizens influence courts, if at all; or what effect courts have
on institutions and cultures” Similarly, Gloppen, Gargarella, and Skaar (2004, p. 2) highlight:
“Studies of the political role of courts outside of the United States are scarce.”
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arising impact of courts on public policy and governance (Ballard, 1999;
Méndez, O’Donnell, and Pinheiro, 1999; Gargarella, 2003).

Such a relative scarcity of studies on judicial activism in Latin
America is not surprising. The decades immediately preceding the 1980s
were characterized by military dictatorships, recurring economic crises,
and intense social instability, which did not create a propitious environ-
ment for judicial independence, “checks and balances,” and the protection
of civil rights and liberties. Judges often suffered from undue influence
on their rulings coming from powerful private actors, other branches
of government, or even higher court judges. Supreme (or constitutional)
courts did not have enough powers to strike down legislation that was
inconsistent with constitutional principles. Within the parameters of
the civil (or Roman) law tradition followed by many Latin American
countries, judges were not supposed to “create law,” but rather limit their
responsibilities to discovering the meaning of the text given an existing
body of rules, norms, and codes. Naturally, academics, policymakers,
and the general public considered the role of Latin American courts ir-
relevant for the politics and policies in the region (Duncan, 1976).

It was not until Latin American countries started undertaking
judicial (and political) reforms in the 1980s and the 1990s and pursuing
major efforts to revamp various law-related institutions that it became
possible to see an increased impact of courts in the policymaking pro-
cess.* Indeed, there are reasons to believe that the policymaking role of
the judiciary is not as irrelevant and narrowly defined as traditionally
supposed. First, although the speed, content, and degree of success of
reforms varies across countries, experts agree that Latin American
judiciaries have generally become more independent, professional, and
accountable (Hammergren, 2002; Popkin, 2002). As the judiciary be-
comes more efficient and repositions itself vis-a-vis the other branches,
the opportunities for courts to decide against the preferences of the
executive or the legislatures increase, thereby activating the mechanisms
of “horizontal accountability” (O’Donnell, 1999) and “checks and bal-

* In the words of Sieder, Schjolden, and Angell (2005, p. 1): “It would be wrong to exaggerate the
contrast between a currently activist judiciary and a previously passive one. Courts have been sig-
nificant political actors in some countries during specific periods in the twentieth century, playing
both progressive and conservative roles...However, there has undoubtedly been a marked change
in the nature and character of judicial involvement in political matters since the 1980s and ever
greater recourse to the courts is now a marked feature of the region’s contemporary democracies.”
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ances” (Przeworski and Maravall, 2003). Moreover, the broadening of
judicial review powers has forced legislators to think about constitutional
adequacy when elaborating legislation (Stone Sweet, 2000). The policy
debate now includes efforts to anticipate the reaction of judicial institu-
tions (Ferejohn, 2002) at the same time that an increasing number of
citizens are choosing to protect their rights by appealing to the courts
(Zemans, 1983; McCann, 1994; Sieder, 2007). Finally, the appointment
of higher court judges constitutes a largely political issue. If courts were
irrelevant for the policymaking process, the strategic interest in the
control of appointments to the courts would not be so prevalent.

The point of departure of this chapter thus is the observation
that reforms have created institutions that allow judiciaries across the
region to play a number of different roles in the policymaking process.
Three relevant questions emerge from this observation, which are ad-
dressed in the rest of the chapter. First, how can judiciaries engage in
the policymaking process? In other words, what are the main roles that
judiciaries can play in the policymaking process? Second, how do these
roles vary across Latin American countries? Third, what is the impact
of the extent of judicial activism on policy outcomes?

Four Potential Roles for the Judiciary in
the Policymaking Process

Beyond the adjudicatory tasks of resolving civil and criminal disputes,
the judiciary may engage in policymaking either directly or indirectly
(Vallinder, 1994). Directly, judges are called upon to give their consent
regarding specific policies and their approval is a requirement for the
implementation of such policies. Indirectly, even if judges do not directly
participate in the policymaking process, the mere threat of recourse to
courts can prompt changes in the behavior/preferences of other political
actors as well as alterations in the proposed legislation in order to avoid
future judicial disapproval. In both accounts, the legislative process is
said to be “juridicized” (Stone Sweet, 1992).°> Given the difficulties of

5 Another possible form of judicial involvement in the policymaking process relates to the ju-
diciary’s refusal to participate in political discussions and decisions. In this case, the judiciary
would be endorsing the commonly known policy of “no policy;” which could also be considered
another type of engagement, albeit an absence of engagement. This study adopts a more “posi-
tive” understanding of judicial activism, however.
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identifying and systematically assessing indirect judicial participation in
the policymaking process, this chapter focuses only on the direct forms
of judicial involvement.

Such direct involvement occurs in four major ways, depending
on the nature of the effects of judicial decisions: courts can veto laws,
shape their content, ensure the effective application of other policies,
or act as alternative societal representative to bring law and justice to
the poor and representation to the disenfranchised. While engaging in
these activities, courts’ decisions can have two main types of effects.
First, decisions may be confined to a case or group of cases: that is,
decisions may be either inter partes (the judicial ruling is applied to the
specific case under review) or erga omnes (the judicial ruling is applied
not solely to the specific case but also to all similar cases that might be
considered in the future). Second and more broadly, judicial rulings may
uphold or alter laws and policies: that is, courts’ decisions may maintain
or change the status quo.

At the intersection of these effects can be found four potential
roles for the judiciary in the policymaking process (see Table 4.1). When
a court’s decision invalidates a policy or a policy proposal, and such a
decision is supposed to be applied in similar cases, the judiciary is ef-
fectively vetoing a law or proposal for a law, forcing a default return to
the status quo. This is when the judiciary undertakes its “veto player”
role in the policymaking process.

Similarly, when the judiciary either rejects a change to existing
policy but its decision is applied only to the specific case under review, it
is exercising its “referee” role. In this case, courts supervise the effective
implementation of public policies, acting as an external enforcer (or a
referee) of agreements involving the government. Alternatively, courts
can accept (the proposal for) a new law or give a new interpretation for
an existing rule. In both cases, the judiciary is changing the status quo.

If its decision to change the status quo is good only for the specific
case, then the judiciary is an “alternative societal representative.” If the
judicial decision to change the status quo is applied to other similar
cases, courts are engaging in the creation of policies, exercising their
“policy player” role.

These roles are neither mutually exclusive nor static. They may be
used more frequently in some countries at some time than in others,
varying across political systems and over time. Sometimes these judicial
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TABLE 4.1 | The Four Potential Roles of the Judiciary in the Policymaking
Process

Effects on policy

Inter partes effects Erga omnes effects

Effects on Maintain policy status ~ Referee role Veto player role

policymaking ~ quo

HICCES Change policy status ~ Alternative societal Policy player role
quo representative role

Source: Author.

roles are well accepted (and even applauded) by the government elites
and the general public; at other times and in other circumstances, greater
judicial involvement in the policymaking process elicits political contro-
versies and power struggles with the executive and the legislature. The
discussion that follows briefly describes each of these roles.

Veto Player Role

The first role that courts can assume is the veto player role. Following
Tsebelis’ (1995, 2002) work—which argues that policy change becomes
more difficult as the number of veto players increases—courts assume
this type of role when they do not grant their agreement to enact a policy
change and such a decision is effective erga omnes. This rejection might
become known either before the policy comes into effect or only after
days, months, and even years of its enactment. The main requisite for
this type of role is the existence of a higher court (either a constitutional
court or a supreme court) responsible for constitutional adjudication
(or judicial review process). If courts have the authority to declare the
unconstitutionality of other legislation with erga omnes effects, their
decisions cannot be overruled by other political actors (Tsebelis, 2002, p.
226). In this case, the judiciary becomes involved in the policymaking
process to the extent that courts serve as a tool to activate the horizontal
mechanisms of institutional limits on political power and block certain
governmental policy proposals.

6 The exception is when political actors change the constitution itself, but this is more difficult
to achieve, in practice.
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Since the U.S. Supreme Court’s decision in Marbury v. Madison
(1803), the United States and other English-speaking countries have
used judicial review as the main source of judicial involvement in poli-
cymaking (Jackson and Tate, 1992).” By determining whether a piece of
legislation is consistent with the constitution and by requiring the barring
of unconstitutional practices, judicial review grants judges the power to
legitimize the application of a law. When the rulings on constitutional
questions have binding erga omnes effects and the supreme court (or
other constitutional court) sets precedents, judges effectively create or
reject laws that cannot be easily bypassed by the executive or the legis-
lature.® As a result, judges in common law countries have historically
been largely active in the policymaking process.

The same cannot be said of courts in Latin America. Following
the civil law tradition,” the doctrine of precedential authority is not
prevalent, and judges are supposed to simply apply the pertinent parts
of the legislative code to the conflict at hand. The judicial branch does
not have the power to formulate new legislation, and whenever codes
need to be modified, it is up to the legislature to perform the necessary
changes. At most, judges interpret statutes and reject new policies given
their views of the legal system as a whole. When interpreting statutes,
however, judges are not engaging in their veto player role because these
interpretations are applied to the concrete case and they can be overruled
by new legislation (Tsebelis, 2002, p. 228).

Notwithstanding these pronounced differences between common
law and civil law traditions, some studies have highlighted a process of
convergence between the two legal systems in the last three decades.!”
Many Latin American countries have created constitutional courts and
expanded their judicial review powers (Brewer-Carias, 1997; Navia and
Rios-Figueroa, 2005). There is a consensus that courts in the region are
becoming stronger and more independent from the other branches of

7 Jackson and Tate (1992, p. 4) offer a definition of judicial review: “[It] refers to the ability
of a court to determine the acceptability of a given law or other official action on grounds of
compatibility with constitutional forms.

8 This process is commonly known as “judge-made” laws or “government by judges” (Stone
Sweet, 2000).

9 For a discussion of the characteristics of the civil (or Roman) law tradition, see Merryman
(1985).

10 See Waltman and Holland (1988, p. 85), for example.
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government (Hammergren, 2002), and not surprisingly, there is some
preliminary evidence of more dynamic judiciaries in the region (espe-
cially related to their veto player role).!! In Colombia, for instance, the
constitutional court, created in 1991, made use of its judicial review
powers to declare unconstitutional the law proposal that criminalized
the possession and consumption of personal doses of narcotic drugs
(tutela C-221/94). Considering that Colombia suffers from a serious
problem of drug consumption and trafficking, it is difficult not to see
the important role played by the country’s constitutional court in the
policymaking process.

Overall, it is important to note that the pure existence of judicial
review is not enough to characterize courts as veto players. Judges
themselves must be willing to exercise constitutional control, and their
propensity to use review powers is affected by various factors such as
their legal educational background, the degree of their independence
from other branches of government, and their personal beliefs as to what
the function of the judiciary should be. Thus, when assessing the veto
player role of the judiciary in the policymaking process, one needs to look
beyond the formal rules of judicial review powers to analyze the other
determinants of the actual propensity of courts to employ these powers.

Policy Player Role

When courts interpret laws and shape the content of policies, they are
assuming their policy player role in the policymaking process. Rather
than providing a simple seal of approval of policies, judiciaries are engag-
ing in the process of crafting law when they interpret laws and statutes
to determine their original meaning or when they give new interpreta-
tions to pieces of legislation. By establishing what a statute is and how it
applies to specific cases, judicial rulings can change the status quo and
impose erga omnes effects.

This type of role is especially vibrant in countries where courts
maintain close interactions with the other lawmaking branches of
government, and the legislature (as well as the executive) often asks the
judiciary for some kind of clarification or opinion before a policy goes
into effect. Institutional features favoring these kinds of activities include

11 For examples, see Sieder, Schjolden, and Angell (2005).



HOW COURTS ENGAGE IN THE POLICYMAKING PROCESS IN LATIN AMERICA 85

the presence of an abstract centralized a priori model of constitutional
adjudication.!? An interesting example of the exercise of the policy
player role is the Chilean constitutional tribunal. Between 1990 and
2001, various members of congress asked the tribunal for its opinion on
several legislative proposals. As a result, the legislature had to rewrite
more than 225 proposals before they were actually enacted (Navia and
Rios-Figueroa, 2005, p. 208).

Beyond the consultations before a law is enacted, statutory inter-
pretation often occurs after a policy goes into effect. Indeed, courts may
need to interpret laws and statutes for a variety of reasons. The techni-
cal complexity of the subject matter, various societal and technological
advances, or the enactment of inconsistent statutory amendments can
often raise questions about what the statute means and whether it is
applicable to a certain situation. In all cases, the crux of the problem is
the ambiguity of the statutory language, which makes judicial interven-
tion necessary. Such ambiguity allows judges to be “creative” in their
conceptions of the meaning of the law. Thus judges find opportunities
repeatedly to impress their own preferences and value judgments onto
statutory interpretation and policy content.

Some observers question why the simple interpretation of statutes
can engage judges in the policymaking process. Their argument is usually
two-pronged. On the one hand, supporters of “textualist” theory claim
that judges do not have much room for influencing policymaking because
their job is confined to deciding cases according to what the law says and
not what judges may think the legislators intended.'* On the other hand,
some critics emphasize that statutory interpretation generally has inter
partes effects without any apparent wider impact on society (Tarr, 2002).

Without denying the value of these arguments, such an under-
standing of statutory interpretation underestimates its importance in
policymaking for two main reasons. The textualist approach is based
on the assumption that the meaning of a text is rarely dubious. How-

12 For a description of various types of constitutional adjudication models in Latin America,
see Navia and Rios-Figueroa (2005).

13 Textualism is a philosophy of statutory interpretation that holds that the original text should
guide judges in their interpretation. One of the major proponents of this notion of interpretation
is U.S. Supreme Court Justice Antonin Scalia. Textualism opposes other theories of interpreta-
tion that allow judges to examine other secondary sources in order to understand the context
in which the law was written and the intent of legislators.
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ever, one can easily imagine various circumstances in which such an
assumption would not hold, making the textualists’ assumption debat-
able. Even if judicial rulings are supposed to have an impact solely on
the parties involved, they can have broader effects on society under two
main conditions.

First, through statutory interpretation, courts can make certain
issues more salient, placing them at the core of political debates. If courts
can draw the attention of not only academics but also the general public
and the media to contested topics such as ethnic discrimination, then
judicial decisions can expand their effects and have a direct influence
in the policymaking process.

Second, when courts highlight serious drafting problems through
statutory interpretation, they may induce the legislature to take corrective
actions. In the process, an increased interaction between the judiciary
and the legislature may follow in order to (re-)formulate statutes that are
more clearly defined (Katzmann, 1997). In both cases, critics of statutory
interpretation fail to recognize its implications for the content of policies
as well as for the relationship between the judiciary and the legislature.
As Katzmann (1997, pp. 48-49) notes: “When courts interpret legislation,
they become an integral component of the legislative process...[statutory
interpretation] has real consequences for the meaning of legislation, the
shape of policy, and the allocation of power in the government system.”

That is not to say that the broader effects of statutory interpretation
always have positive consequences, whether intended or unintended.
Rather than cooperation, statutory interpretation may elicit tensions
and power struggles between the legislative and judiciary branches.
The legislature, for instance, can react to courts’ unfavorable statutory
interpretations by attacking judicial decisions publicly and undermining
the judiciary’s public image. As a result, consideration of the political
environment in which courts operate is of crucial importance for an un-
derstanding of the potentialities and limitations of their policy player role.

Referee Role

If the veto player role focus on the power of the courts to nullify poli-
cies, and the policy player role underscores the capacity of the judiciary
to elaborate policies, the referee role emphasizes the judiciary’s power
to enforce policies through the judicial oversight function. Courts can
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be called upon to ensure that existing public policies are being applied
effectively; in these cases, they act as an external enforcer of agreements
and a mediator among contracting parties. In their referee role, courts
are not primarily concerned with the interpretation of legislation or their
constitutional adequacy; rather, the courts focus on the supervision of
administrative activities and the resolution of day-to-day disputes involv-
ing the government that cannot be solved by the litigants alone or the
regulatory agency.!* Some examples of this role include impeding the
government from levying illegitimate taxes, protecting the autonomy
of an independent central bank, and oversight of federal administra-
tive agencies (Humphries and Songer, 1999). In all circumstances, the
results of judicial decisions include the maintenance of the status quo
and inter partes effects.

After many sectors of the economy were privatized, the policymak-
ing power of administrative (or regulatory) agencies increased in many
Latin American countries. Administrative agencies in sectors ranging
from telecommunications to aviation were granted the authority to is-
sue regulations (secondary legislation) that complemented and further
specified legislative mandates (primary legislation). Although explicit
procedural and substantive standards were established, these agencies
have largely retained a degree of discretion when designing secondary
legislation (Humphries and Songer, 1999). Sometimes, this discretion is
overextended, either by not following the preferences of political supe-
riors such as the president and congress or by breaching the demands
of legal requirements.!> In these cases, important opportunities for
judicial involvement arise, entangling courts in the control of bureau-
cratic compliance (McCubbins and Schwartz, 1984) and the review of
the constitutional/statutory adequacy of regulations (Horowitz, 1994).
Such involvement has allowed courts to solve common matters of time
inconsistency within government as well as principal-agent problems,
with significant implications for policymaking.'®

14 15 the course of their oversight function, courts do interpret statutes and sometimes assess the
constitutional adequacy of laws, thereby performing both their policy player and veto player roles..
15 Administrative agencies can also fail to act. In this case, inaction can also constitute a viola-
tion of an agency’s mandate.

16 Time inconsistency is the incentive of the government to deviate in period t+1 from the
optimal policy rule it chose in period t. The reason why time inconsistency can arise is that it
might be optimal for the government to use its announced government policy rule in period ¢ to
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Indeed, many authors have underscored the existence of an inde-
pendent judiciary as a precondition for central bank independence and
stable monetary policy (Feld and Voigt, 2003). Others have pointed out
that the judiciary, in its capacity as a referee, can help decrease govern-
ments’ spending and fiscal deficits through the enforcement of fiscal
responsibility laws (Alston et al., 2009). Still others have emphasized the
importance of a strong judiciary in restricting regulatory capture and/
or outright corruption in the executive branch, the legislature, or in the
judiciary itself (Buscaglia and Dakolias, 1999; Alt and Lassen, 2005).
In Latin America, a judiciary capable of performing its referee role is
particularly relevant for the region’s prospects for economic growth.
By limiting the incentives and ability of various Latin American gov-
ernments to behave opportunistically, and by protecting the rights of
domestic and foreign investors against administrative expropriation and
potential abuses of the state’s coercive power, courts create an environ-
ment of “legal security” in which investments in physical, financial, and
human capital can thrive.

Alternative Societal Representative Role

Judges are not subject to mechanisms of electoral accountability. Unlike
members of the other branches of government that participate in the
policymaking process, judges are not popularly elected; thus they are
not conventionally understood as legitimate representatives of society.
Yet judiciaries can provide a forum for the defense of civil and social
rights, uphold the enforcement of the principle of “equality before the
law,” and make certain issues/conflicts more salient than others; in these
capacities, they can serve as a “voice” for the poor and other marginalized
groups of society, who often find it difficult to influence the elaboration of
public policies. When courts see themselves as the advocates of minori-
ties or the “weak” and try to expose and rectify social injustices, they
are engaging in their fourth possible role in the policymaking process:
an alternative societal representative. Even though the effects of courts’
decisions affect only the involved parties, they are actually helping to
change the policy status quo.

encourage people to commit to certain actions over the near term. Once people have committed
to these actions, however, government might then find it optimal to shift to a new policy rule.
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During most of the twentieth century, corporatism and political
parties were the main vehicles of political access and representation
for marginalized groups in Latin America. Within the context of an
import-substitution model of development, the state itself decided how
to distribute resources and resolve social conflicts. With globalization,
privatization, and the neoliberal economic reforms that followed in the
1980s and 1990s, however, markets gained in importance, becoming the
main arena for societal groups to advance their interests (Correa Sutil,
1999, p. 269). Governments rapidly lost their ability to allocate social
benefits. As a result, the “losers” of increased market competition have
had to find new ways to fight for better and more equal opportunities.
Among these, legal mobilization has allowed individuals and minority
groups to press their demands and participate in the policymaking pro-
cess. With the help of various social movements and nongovernmental
organizations, marginalized groups in Latin America are increasingly
resorting to courts as a means to secure their rights and address pressing
social problems (Sieder, Schjolden, and Angell, 2005).1”

Atleast in theory, the legal system has the capacity to bring law and
justice to the poor and representation to the disenfranchised. It entails a
set of procedures that forces the elites/majorities to listen to the claims
of the poor/minorities,'® while giving the latter the opportunity to have
their rights protected'® (Correa Sutil, 1999). Under the rubric of “public
interest litigation” (or “social action litigation”), courts are capable of
“[rebalancing] the distribution of legal resources, [increasing] access to
justice for the disadvantaged, and [imbuing] formal legal guarantees with
substantive and positive content” (Cassels, 1989, p. 497). To the extent
that the judiciary capitalizes on its capabilities and leads the protection
of minorities’ rights,?’ courts become an alternative societal representa-
tive in the process of policy and social transformation. Even in the case
of judicial decisions that are not favorable to minorities, the symbolic
effects of public interest litigation and expanded public visibility may be
enough to spur discussions about new social policy formulation or reform.

17 For a description of this process outside Latin America, see Epp (1998).
18 That is, courts cannot simply refuse to listen to the initiated disputes.
19 That is because law is guided by the principle of equality and impartiality.

20 Usually this protection takes the form of either constitutionally based efforts to strike down
democratically enacted policies to the benefit of minorities, or initiation of claims for the protec-
tion of generalized interests such as the environment and other regulatory matters.
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To be sure, many authors have underscored the idea of judges be-
ing active in the defense of disadvantaged groups and courts providing
alternative access to political participation to those who otherwise would
influence the policymaking process only in their capacity as voters. For
example, in an essay about judicial policy regarding the poor, Bennett
(1983, p. 61) writes: “Courts are designedly insulated from the usual levers
of political influence and thus are particularly charged with ensuring
that the benefits of the rule of law reach the nation’s poor.” Similarly, in
talking about the “amparo” suit?! in Mexico, Taylor (1997, p. 152) asserts:
“The federal judiciary developed historically with the main purpose of
bringing justice to the people and protecting human rights before that
of interpreting the laws or maintaining particular principles of legal
techniques.”

Despite its potential for positive impacts, the use of the courts as
an alternative channel for representing minorities in the policymaking
process is problematic on occasion, and is not always equality-enhancing.
First, there is an inherent difficulty in defining who a “minority” is. As
Ely (1980) emphasizes, one of the most influential theories of when the
U.S. Supreme Court should strike down democratically enacted policies
is based on the existence of a “discrete and insular minority,” which
can be a racial or religious one. In the case of Latin America, however,
courts have tried to identify such a minority in economic terms, which
is a greater challenge.?? In a region characterized by enormous social
inequalities and concentration of wealth, the minority is often the rich
and well-endowed rather than the poor and disadvantaged. In addition,
in the process of defending the rights of the minority, the judiciary may
end up being “captured” by interest groups—an outcome that calls into
question the very legitimacy of the courts’ role of societal representative.

Variations in Judicial Activism across Latin America:
The Importance of Institutions

Many explanations have been offered to account for the recent changes
in both the levels and the nature of judicial involvement in the policy-

21 The amparo suit is often used in Spanish-speaking countries as an instrument to protect
individuals’ constitutional rights.

22 Thanks to Richard Messick for this point.
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making process. Some authors have argued that judges nowadays are
more predisposed (and even willing) to engage in policymaking than in
previous periods.?* Others claim that public trust in the judiciary has
increased, making societal groups more likely to use the courts to protect
their rights and advance their policy objectives.?* Still others believe that
the recent increase in judicial activism is a product of more legislation
and societal conflicts. Although the importance of these explanations
should not be denied, they cannot fully account for the increased level
and scope of judicial policymaking in Latin America. Changes in the
institutional features of the judicial branch in particular and the political
system in general also constitute a crucial determinant of the variation
in judicial activism across Latin American countries.

The reforms of the 1980s and the 1990s included major efforts
to change law-related institutions, with the objectives of creating
more independent, efficient, professional, and accountable judiciaries.
Within the context of democratization and economic liberalization,
international financial institutions (such as the World Bank, the Inter-
national Monetary Fund, and the Inter-American Development Bank),
nongovernmental organizations, and various domestic political actors
(including political parties and judges) promoted and pressured Latin
American governments for renewed judicial structures and a more active
role for the courts. The initiation and implementation of these reforms
varied across countries, and their results were not uniform.2° There is
a consensus, however, that the institutional arrangements generated
by the various judicial and political reforms have increased the levels
of judicial independence, broadened courts’ judicial review powers,
promoted wider participation of quasi-judicial institutions, enhanced
the professionalization of judges, improved access to justice, instigated
society’s legal mobilization, and facilitated more interaction between the
judiciary and other government branches. These reform achievements
can be summarized along three main dimensions of judicial activism:

23 See, for example, Wolfe (1997).

24 See, for example, Smithey and Ishiyama (2002).

25 See Sousa (2007) for an overview of the results of judicial reforms in Latin America. Addi-
tionally, the country chapters in Hallerberg, Scartascini, and Stein (2009) show the differential
impact of judiciary activism on fiscal outcomes. For example, while the improved fiscal results
in Brazil may depend on the new activism of the courts (Chapter 3), they have contributed to
the fiscal burden in Colombia (Chapter 4).
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judicial independence, judicial powers, and quasi-judicial institutions;
legal mobilization and access to justice; and interaction between the
judiciary and other branches of government (see Table 4.2). Together,
they constitute a good indication of both the potential for individual
judges to act according to their own policy preferences, and the poten-
tial for courts—taken collectively—to be involved in the policymaking
process.

For the judiciary to fill any of its four potential roles in the policy-
making process, high levels of judicial independence are a prerequisite.
A de facto independent judiciary is one that issues rulings that are
respected and enforced by the legislative and executive branch; that
receives an adequate appropriation of resources; and that is not com-
promised by political attempts to undermine its impartiality.2® Certain
institutions help ensure judicial independence: those that guarantee
budgetary autonomy; a uniform, transparent, and merit-based ap-
pointment system; stable tenure for judges; and promotion procedures
based on evaluation of performance. Without these institutions, Latin
American courts simply would not be able to veto policies, shape their
content, or act as a referee and a societal representative. To put it dif-
ferently, judicial independence is a necessary (although not sufficient)
condition for judicial activism.

Table 4.3 shows the relative rankings of judicial independence for
selected Latin American countries in 1975 and 2005. Although nearly all
countries moved a couple of positions either up or down, it is interesting
to note how Chile, Brazil, and Uruguay achieved considerably higher
levels of judicial independence, and Venezuela and Argentina seem to
have encountered larger barriers to do so during this thirty-year period.
While the first group of countries undertook important reforms to retain
judicial budget autonomy, establish professional procedures of appoint-
ment, and maintain stable tenure for judges, the latter set of countries
have often struggled with attempts by the executive branch to control
judges’” appointments, especially at the supreme court level. Judiciaries

26 According to Shetreet (1985), judicial independence has four interrelated dimensions: substan-
tive independence (power to make judicial decisions and exercise official duties subject to no other
authority but the law); personal independence (adequately secured judicial terms of office and
tenure for judges); collective independence (judicial participation in the central administration
of courts); and internal independence (independence from judicial superiors and colleagues).
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TABLE 4.2 | The Three Dimensions of Judicial Activism

Dimension 1: a. Judicial independence

Judicial Judicial and/or political reforms have:

independence, - allowed the judiciary to achieve high levels of de facto
judicial powers, independence from the executive and legislative branches
f:md.qu:?spjudlqal b. Judicial review (or constitutional adjudication) powers
institutions . .

Judicial and/or political reforms have:

- allowed the constitutional courts’ decisions to have
erga omnes effects

- separated the workings of the supreme court from
the constitutional court

- centralized judicial review powers in the hands of
a constitutional court (or the supreme court)?

« allowed members of the constitutional court to come primarily
from the judicial branch (rather than through political
appointments)

¢. Quasi-judicial institutions

Judicial and/or political reforms have:

« allowed quasi-judicial institutions (such as the public ministry
in Brazil) to become more active in the defense of individual
and collective rights

« changed the nature of the constitution to widen the range of
individual and collective rights

Dimension 2: Judicial and/or political reforms have:

Legal mobilization - created effective alternative dispute resolution mechanisms
and access to - enhanced information systems

justice - improved organization and case management

« decreased the average costs of the litigation process

- improved the efficiency of the litigation process

- allowed social minorities (defined in terms of race, religion,
purchasing power, and the like) to initiate the litigation
process more frequently

Dimension 3: Judicial and/or political reforms have:

Interaction « promoted a high degree of both administrative and fiscal
between decentralization

the judiciary and « stimulated fierce party competition

other branches
of government

encouraged weak party discipline
improved the means of communication between
the legislature (and the executive) and the judiciary

Source: Author.
@That is to say, ordinary courts cannot engage in judicial review.
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TABLE 4.3 | Relative Judicial Independence, Selected Latin American
Countries, 1975 and 2005

Ranking 1975 20052
1 More judicial independence Costa Rica Uruguay (15)
2 Venezuela Costa Rica (1)
3 Colombia Chile (16)
4 Argentina Brazil (12)
5 Mexico Dom. Rep. (7)
6 El Salvador Mexico (5)
7 Dom. Rep. El Salvador (6)
8 Peru Colombia (3)
9 Panama Guatemala (11)
10 Ecuador Bolivia (14)
11 Guatemala Honduras (13)
12 Brazil Peru (8)
13 Honduras Argentina (4)
14 Bolivia Panama (9)
15 Uruguay Paraguay (18)
16 Chile Ecuador (10)
17 Nicaragua Venezuela (2)
18 Less judicial independence Paraguay Nicaragua (17)

Source: For 1975, Verner (1984, p. 479). For 2005, World Economic Forum (2005).
@ 1975 rankings are in parentheses.

characterized by institutional safeguards against executive (or legislative)
branch encroachment are generally more likely to engage in policymaking
than their counterparts in countries where such institutional protections
either do not exist or are poorly enforced.

Other sources of judicial involvement in the policymaking process
are judicial review powers (or constitutional adjudication). Judicial review
is the power of a court (generally the supreme court, or in some cases,
the constitutional court and ordinary courts) to declare laws and other
administrative acts unconstitutional. Such a power can be implicitly
or explicitly guaranteed by the constitution, and it varies according to
type (concrete or abstract), timing (a priori or a posteriori), jurisdiction
(centralized or diffuse), standing (broad or not), and effects (erga omnes
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or inter partes).”” While the United States presents a decentralized, con-
crete, and a posteriori model, European countries, for the most part, have
centralized systems that include a mixture of a posteriori/a priori and
abstract/concrete systems. In Latin America, systems tend to be more
hybrid, and elements of the U.S. and European models coexist.

The existence of judicial review powers is necessary for the develop-
ment of the branch’s roles as veto player, policy player, and alternative
societal representative. Without these powers, courts lack the tools to veto
or shape policy outcomes or protect minorities from the oppression of
the majorities. If verdicts are binding and effectively erga omnes, judicial
powers are stronger. The enactment of a bill of rights and a comprehensive
constitution also enhances the scope and efficiency of courts’ constitu-
tional control. While a centralized system of judicial review is often more
conducive to the exercise of the veto player role, decentralized systems
favor courts’ role as alternative societal representative, as they prompt
constitutional awareness in a larger number of judges, as well as in civil
society in general. When standing is broad, more political actors can
activate courts to perform either as a veto player or an alternative society
representative. Abstract a priori models of constitutional adjudication
help judiciaries exercise their policy player role. In general, the more
opportunities judges have to examine the constitutional adequacy of
legislation, the more engaged they will be in the policymaking process.

In addition, the creation of constitutional courts and their mem-
bership can further strengthen judicial review powers. If reforms have
separated the workings of the constitutional court from those of the
supreme court, the prospects for better efficiency in constitutionality
control increase, as the case loads are distributed between two high-level
courts. Also, if the members of the constitutional court come mainly
from the judicial branch (rather than from the ranks of political appoin-
tees), the chances of political interference in judicial decisions decrease.

Beyond judicial independence and judicial review powers, judicial
activism is reinforced by the existence of quasi-judicial institutions that
are rather active in the defense of individual and collective rights, such
as the Public Ministry (in Brazil) and the figure of the ombudsman.
Traditionally, the ombudsman (Procurador de Derechos Humanos,

% For a thorough discussion of constitutional adjudication in Latin America, see Navia and
Rios-Figueroa (2005).
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Defensor del Pueblo, or Comisionado Nacional de Derechos Humanos)
was supposed to provide citizens with a way to voice their grievances
against public administration, especially in cases regarded as bureau-
cratic arbitrariness. However, the evolution of the institution in Latin
American countries, combined with the enactment of comprehensive
constitutions that included a series of rights, extended the scope of the
ombudsman’s attention to include individual, social, and especially
human rights (Uggla, 2004). Not surprisingly, ombudsmen in several
Latin American countries consider themselves legitimate defenders of
the public interest, further stimulating the judiciary’s role of alternative
representative of society.

Recent judicial reforms have also helped marginalized groups of
society gain greater access to courts and legal mobilization through the
creation of alternative dispute resolution entities, improvement of infor-
mation systems, and changes in organizational and case management.
Because courts are reactive by nature (in general they do not initiate
cases against social injustices), societal demand is a second important
prerequisite of judicial activism. Higher levels of access and legal mobi-
lization thus galvanize courts, particularly in their roles of referee and
alternative societal representative.

Finally, reforms in the institutional features of the political system in
general have affected the nature of the relationship between the judiciary
and other branches of government and/or levels of government. Certain
patterns of judicial-legislative interaction and central-local relations may
facilitate recourse and engagement of the courts, while others may hamper
it. For instance, in countries with a high degree of both administrative
and fiscal decentralization, such as Brazil, the judiciary’s involvement
in the policymaking process is more likely, especially in its role as a veto
player. When there is a greater division of power between central and
local governments, the opportunities for jurisdictional conflict and ques-
tions regarding constitutional adequacy increase. Similarly, fierce party
competition and weak party discipline may allow an active judiciary
to emerge, as a larger number of legislators may choose to pursue their
political agendas through the courts. Effective means of communication
between the legislature or the executive branch and the judiciary may
also lead the latter to become more engaged in the policymaking process.

The four possible judicial roles amount to a typology that provides
insights as to what judiciaries in Latin America are capable of doing in
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the policymaking process; it cannot reveal which of these roles are actu-
ally carried out in a given country. For that, one would need to analyze
the achievements of the reforms undertaken in the past two decades,
focusing on the elements of the three dimensions of judicial activism. To
provide some sense of the scope of judicial activism in Latin America,
ten selected LACs have been classified into three groups, depending on
the extent of courts’ participation in the policymaking process. If there
is evidence (either qualitative or quantitative) that the judicial branch is
involved in three or all four of the potential roles that it can undertake,
then judicial activism is classified as “broad.” If the judicial branch is
involved in only two of the potential roles, then judicial activism is clas-
sified as “medium.” If it is involved in only one or none of the potential
roles, then judicial activism is classified as “narrow.”

Table 4.4 summarizes the findings. Brazil and Chile are included
in the group of “broad” judicial activism. Over the past two decades,
the judiciary in these countries has tended to be actively engaged in
the policymaking process, playing three or all four potential roles as-
signed to the branch. Conversely, Argentina, Ecuador, Paraguay, Peru,
and Venezuela fall within the “narrow” category of judicial activism. In
these countries, judicial review powers are limited and the judiciary is
still largely dependent on the executive, which makes the branch play
a rather limited role in the policymaking process. Between these two
extremes, Colombia, Mexico, and Uruguay are classified as countries
with “medium” levels of judicial activism. Although the scope of courts’
involvement in the policymaking process is not extensive, the impact of
the judiciary can be significant in the various stages of the policymak-
ing process.

The information presented in Table 4.4 should be interpreted
cautiously. Given the difficulty of gathering systematic and comparable
measures of judicial activism across all Latin American countries, the
classification presented is largely based on the author’s subjective judg-
ment. In the absence of direct measures of judicial activism, one plau-
sible way to assess the level of judicial involvement in the policymaking
process across Latin American countries would be to count and review
supreme court (or constitutional court) decisions during the period under
analysis. However, such a strategy could be misleading, since a higher
number of supreme court rulings does not necessarily mean a broader
engagement of the court in politics. Instead, information regarding the
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HOW COURTS ENGAGE IN THE POLICYMAKING PROCESS IN LATIN AMERICA

level of judicial independence, the scope of judicial review powers, the
activism of quasi-judicial institutions, the nature of the political system,
and secondary sources’ accounts of judicial access and legal mobilization
in each country has been used as the basis for the author’s subjective
judgment.

Judicial Activism and Public Policy in Latin America:
Four Hypotheses

How can judicial engagement in the policymaking process affect
public policy characteristics? More specifically, what is the relation-
ship between judicial activism and the outer features of public policy:
namely, stability, adaptability, credibility, and public regardedness??®
The discussion that follows sets out four main hypotheses regarding
such a relationship. Preliminary evidence supporting these hypotheses

is provided in Table 4.4.

Stability

With respect to stability (ranging from stable to volatile policies):

Hypothesis 1: As courts increase their involvement in the poli-
cymaking process, policy outcomes are more likely to be stable,
holding everything else constant. Conversely, policy outcomes are
likely to be more volatile, ceteris paribus, if the institutional struc-
ture encourages a narrow to medium degree of judicial activism.

Policies are stable if they persist beyond the tenure of particular
officeholders or coalitions. When judicial/political reforms produce an
institutional environment in which the judiciary can play only a restricted
number of roles in the policymaking process, it becomes easier for po-
litical actors to bypass or discount the influence of the judiciary. Not
only do the preferences of the judiciary (as a collective entity) become
irrelevant, but a narrow type of judicial activism limits the number of
entrance points for various political actors to have a direct impact on
public policy. According to the policy literature, the fewer the actors

28 See IDB (2005) for a discussion of the various possible outer features of public policy.
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that can have a direct impact on policy, the easier it becomes to reach a
collective consensus to implement or change policies (Tsebelis, 2002). If
the number of actors influencing policymaking is restricted, the govern-
ment’s ability to change policies in accordance with the preferences of the
governing administration increases. Thus the theoretical expectation is
that policies become more volatile as judicial activism narrows, holding
everything else constant. Conversely, as judicial activism broadens, the
durability (stability) of policies increases.

Adaptability

With respect to adaptability (ranging from flexible to rigid policies):

Hypothesis 2: As courts increase their involvement in the policy-
making process, policies are likely to be more adaptable, holding
everything else constant. Conversely, policy outcomes are likely
to be less adaptable, ceteris paribus, if the institutional structure
encourages a narrow to medium degree of judicial activism.

Policy rigidity and policy flexibility are two extremes of a range of
possible levels of adaptability of a given policy. Adaptability means that
policy can be changed promptly to respond to exogenous shocks and to
allow for adjustment when mistakes occur. The inability to adapt to new
circumstances reflects an intrinsic difficulty to achieve cooperation and
consensus for the implementation of welfare-improving policies (Spiller
and Tommasi, 2003). Such difficulty in reaching cooperation is largely
due to the lack of mechanisms to resolve time-inconsistency problems.
As courts assume other tasks beyond acting as a veto player (especially
that of a referee), then an active judiciary can act as an enforcer of inter-
temporal political transactions, solving many of the time-inconsistency
problems that had impeded cooperation. As a result, it seems reasonable
to expect that broader judicial activism would be associated with higher
levels of policy adaptability.

Credibility

With respect to credibility of policies (ranging from credible to not-so-
credible policies):
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Hypothesis 3: As courts increase their involvement in the policy-
making process, policy outcomes are more likely to be credible,
holding everything else constant. Conversely, policy outcomes are
likely to be less credible, ceteris paribus, if the institutional structure
encourages a narrow to medium degree of judicial activism.

The credibility of policies—the ability to commit to a given policy
once it is enacted—is intrinsically related to its stability. Stable policies
suggest not only that the ability to change policies is low, but also that its
“resoluteness”—the government’s ability to commit to policies—is high.?’
As judicial activism broadens, policies are less subject to the whims of
the different governing administrations. As a result, the commitment
to enacted policies becomes more credible.

Public Regardedness

With respect to public regardedness:

Hypothesis 4: As courts increase their involvement in the poli-
cymaking process, policies are more likely to be public regarded,
holding everything else constant. Conversely, policy outcomes are
likely to be more private regarded, ceteris paribus, if the institu-
tional structure encourages a narrow to medium degree of judicial
activism.

To evaluate whether policies are public or private regarded is to
ask, basically, to what extent policy outcomes are geared toward spe-
cial interests (Helpman and Grossman, 1996). An important body of
literature has shown that incomplete information and the existence of
competitive elections are important determinants of whether policies
favor special interests (Baron, 1994; Lupia and McCubbins, 1994; Mehrez
and Kaufmann, 1999). Beyond these determinants, Keefer (2001) has
demonstrated that the number of veto players is also an important factor
in explaining to what extent policies are public regarded. In analyzing
the effects of “checks and balances” on banking crises, Keefer finds that

29 The term “resoluteness” is from Cox and McCubbins (2001).
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as the number of veto players increases, their incentives to favor special
interests diminishes, independent of their preferences. According to the
author, the introduction of new veto players allows for greater represen-
tation of society as well as greater influence of different society groups
in the policymaking process and policy outcomes. As the influence of
previously disenfranchised citizens grows, the incentives for policymakers
to cater to special interests decrease. The result is that a larger number
of veto players would be associated with more public-regarded policies.

As judicial activism increases, courts are more likely to be used
by specific actors within the policymaking process (Ferejohn 2002). In
doing so, rather than acting as a veto player in their own right, courts
become a vehicle of contestation: “a veto point from which other policy
actors—driven by their own interests and ideas—can contest policy, and
in the process, at times exercise veto power” (Taylor, 2004, p. 332). The
number of veto players then increases. Applying Keefer’s (2001) reason-
ing: if there are more veto players in a polity, policies can be expected
to be more public regarded.

Judicial Roles in Action:
The Cases of Brazil, Argentina, and Mexico

Until this point, the chapter has tried to identify the political roles of
the judiciary in Latin America and how they vary across countries,
making a case that the extent of judicial activism may affect the features
of public policy. This section reviews three case studies, focusing on
the link from reforms to institutional arrangements and the extent of
courts’ involvement in politics. Brazil, Argentina, and Mexico present
an interesting comparison of the different roles the judiciary can play
in the policymaking process. Although they are all large economies in
Latin America, they have gone through somewhat different processes of
judicial and political reforms, which have caused judicial activism to vary
across the three cases. Brazil is an instance of broad activism, where the
judiciary plays three main roles: veto player, policy player, and alternative
societal representative. Argentina is characterized by a narrow type of
court involvement in the policymaking process: the judiciary primarily
plays a veto player role. Mexico stands between the two extremes. The
judiciary is more active in vetoing policies and shaping their content. The
expectations of different patterns of public policy vary according to the
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extent of judicial involvement. For the sake of clarity, the Brazilian case
is presented first and then compared to the Mexican and Argentine cases.

Brazil

Three events stand out as crucial for understanding the process of reforms
and the subsequent redefinition of the role of the judiciary in Brazil. First,
the Constitution of 1988 secured judicial independence and a rather de-
centralized but privileged type of constitutional adjudication. While this
independence was instrumental in allowing the judiciary to take on new
policymaking roles, it also created unintended negative consequences
for the efficiency and the transparency of the judicial system, which has
hampered the capacity of the judiciary to act as a referee. Moreover,
the privatization of many public companies, coupled with the creation
of many regulatory agencies, has led the judiciary to play the role of a
policy player in the policymaking process. The last crucial event for
understanding judicial activism in Brazil is the creation, in 1985, of a
new legal instrument—the public civil suit (a¢do civil puiblica)—allowing
the Public Ministry (Ministério Publico) to take any person or entity to
court for any violation of environmental concerns, consumer rights, the
nation’s artistic and cultural patrimony, the rights of senior citizens and
the handicapped, and public property rights. As pointed out by Alston et
al. (2008), this legal instrument expanded the role of the Public Ministry
in the policymaking process beyond prosecuting criminals in the name
of the state by allowing it to monitor and act in the defense of the “diffuse
and collective interests” of society. All other reforms enacted since 1988,
such as the restriction of judicial salaries (Constitutional Amendment
19) and the Reform of 2004 (Constitutional Amendment 45), have had
fewer effects on the prospects for judicial activism.

The 1988 Constitution guaranteed an independent and well-funded
branch by granting budgetary and administrative autonomy, lifetime
tenure for judges, high and irreducible salaries, merit-based selection
criteria, and the insurance that removal can take place only by a vote
of peers following a well-defined process. In the 2005 World Economic
Forum’s Global Competitiveness Report, Brazil scores higher than most
Latin American countries in quantitative measures of judicial inde-
pendence, lagging behind only Uruguay, Costa Rica, and Chile. The
Constitution also established decentralized judicial review powers, in
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which both the supreme and lower courts have the authority to rule on
questions of constitutional adequacy. The combination of high levels of
judicial independence and the existence of various instruments that allow
individuals and other political actors to question the constitutionality of
policies in different court venues was supposed to grant many opportuni-
ties for the average citizen to veto policies through the use of the courts.
In reality, however, that has not occurred. The process of contest-
ing the constitutionality of policies at the level of the lower courts is
extremely slow. Because of case backlogs and the overall low efficiency
performance of the judicial sector, a claim on the constitutionality of
a law can take months and even years to be heard. Even then, because
lower courts’ decisions are not final, cases are appealed repeatedly until
they finally reach the supreme court (Supremo Tribunal Federal, STF).
The accumulation of appeals in turn overburdens the higher level courts.
The result is extremely high costs and delays in judicial rulings. These
costs and delays deter the majority of the population from using the con-
stitutionality review instruments available at the lower court level. The
political actors who do use the lower courts for constitutional complaints
do so in a strategic manner, to benefit from the delay of decisions.*® In
practice then, most of the constitutional challenges come from a select
group of political actors, which does not include the average citizen.
Indeed, selected political actors have frequently called upon the judi-
ciary to decide on the constitutionality of policies, especially through the
use of the Direct Action of Unconstitutionality (ADIN).?! Data provided
by Rodrigues de Carvalho (2004, p. 119) for the 1988-2003 period shows
that most of the ADINs were initiated by state governors (27 percent),
followed by special interest groups (26 percent), and political parties
(21 percent). In aggregate terms, the total number of ADINs increased
sharply after 1988 and peaked in 2000. If the boost in the number of
ADINs and the constant recourse to the courts to adjudicate political

30" Tt is common in Brazil for lawyers representing individuals, firms, interest groups, or even the
public sector to file claims to purposefully avoid or delay the execution of obligations (especially
concerning tax payments).

31 The ADIN is a legal instrument that allows the plaintiff to question the constitutionality of a
policy directly at the Supremo Tribunal Federal without going through the lower courts. It can be
proposed by the president, the senate leadership, the chamber of deputies leadership, state gover-
nors, the head of the Public Ministry, the Brazilian Bar Association (OAB), a political party with
congressional representation, or a union or special interest group with national representation.
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matters is viewed as a sign of “judicialization” of politics, then it follows
that the judiciary has accepted playing new roles in the policymaking
process, particularly in providing veto points for determined groups of
political actors to have a direct say in the policymaking process.

Notwithstanding the barriers to widespread access to constitu-
tional control mechanisms, the Brazilian judiciary has taken upon itself
the responsibility of representing certain marginalized groups within
the policymaking process, at least to a certain extent. The creation of
the public civil suit and the subsequent expansion of the activities of
the Public Ministry (MP) largely account for this transformation of
judicial roles. According to what the Constitution stipulates, the MP is
an independent entity linked to the executive and the judiciary, whose
main attribute is to protect the interests of society generally conceived.
Because most policy issues affect the diffuse and collective interests of
society, the MP today has a large jurisdiction, as it can bring any politi-
cal matter into the judicial sphere, especially through the public civil
suit.>? The MP can thus provide different sectors of society a voice and
representation in the policymaking process.

To be sure, institutional characteristics have created a strong type of
“political voluntarism™* on the part of the members of the MP. Because
prosecutors enjoy high salaries and lifetime tenure, and the position
is highly competitive,* a group of mostly young and highly qualified
individuals has viewed themselves as the main protectors of society’s
interests and diffuse/collective rights (Arantes, 2003; Alston et al., 2008).
Figure 4.1 corroborates this outlook: in a survey of prosecutors in seven
Brazilian states, the large majority of the respondents believed that the
MP was the institution that most contributed to the broadening and
consolidation of diffuse and collective rights. As Arantes (2003, p. 9)
describes it, Brazilian prosecutors’ political voluntarism includes: “1) a
pessimistic assessment of the capacity of civil society to defend itself by
itself (‘under sufficient,” in the legal jargon); 2) a pessimistic assessment
of political representatives and institutions that are seen as corrupt and/
or unable to fulfill their duties; and 3) an idealized conception of the MP

32 See Alston et al. (2008) for a more detailed discussion of how the MP can protect the interests
of society.

33 “Political voluntarism” is a term coined by Arantes (2003).

34 The selection process of prosecutors is done through competitive public examinations.
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FIGURE 4.1 | Contribution to Broadening and Consolidating Diffuse and
Collective Rights, Brazil
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Source: Arantes (2003, p.11).

as the preferred representative of an incapable society (albeit without an
explicit grant of political power and lacking accountability mechanisms)
and inept administrations that fail to enforce laws.” Coupled with a
number of judges who are following the so-called “alternative law move-
ment,”3> the MP has been instrumental for the judiciary in protecting
the “weak” and the disadvantaged.

Some critics have argued that such an expansive role assigned to
the MP has often interfered in the policy process in a not so constructive
manner (see Arantes, 1999). Their argument is usually twofold. On the
one hand, they claim that prosecutors are prone to act in a biased man-
ner: given their own personal and partisan preferences, they are more
likely to act against certain administrations than others. On the other
hand, critics claim that prosecutors tend to use the media to gather public

35 The “alternative law movement” started in the mid-1980s in the south of Brazil. Judges began
to use their powers and the law to promote justice for those whom they considered the “op-
pressed” sector of the Brazilian population (mainly the poor). See Alves Maciel and Koerner
(2002) for a broader discussion.



HOW COURTS ENGAGE IN THE POLICYMAKING PROCESS IN LATIN AMERICA

support for their case: a move that often poses barriers to the investiga-
tive process. The supporters of an active and expansive MP respond by
claiming that, in most cases, the courts have ruled in favor of the rich
and the powerful. Regardless of the merit of both accounts, what is clear
is that the MP does exert significant influence in Brazil’s policymaking
process and public policy.

The third element crucial to understanding the new roles assumed
by the Brazilian judiciary in the last two decades has to do with the
process of politico-economic reforms more broadly understood. To the
extent that Brazil has privatized a number of public companies, created
regulatory agencies in various sectors, and revamped many of the state’s
management practices, the judiciary has been called upon to perform
statutory interpretation. Because the recent economic reforms have often
encompassed modifications to ordinary legislation or the constitution,
greater interaction between the judiciary and the legislature as well as the
executive have become inevitable. The Administrative Reform is a case in
point. Before the enactment of the constitutional amendment embodying
the Public Administration Reform, there were many debates concerning
the legal definition of a “social organization.” Although previous laws
had addressed the issue, a synthetic definition of what the concept meant
was still lacking (Modesto, 1997). Such a lack of textual precision led the
main authors of the reform (the Ministry of Federal Administration and
State Reform of Brazil, MARE) to consult the judiciary frequently. In
the process, the judiciary became engaged in the policymaking process
as it exercised its policy player role.

It is difficult to find evidence that courts actively play a referee
role in Brazil. With some exceptions (such as cases regarding the Fis-
cal Responsibility Law), the judiciary has largely remained outside the
debates on how to best guarantee the effective implementation of public
policies. The problem of judicial overburden and large case backlogs does
not allow for prompt resolutions, making it more difficult for courts to
supervise government actions. In this context, judicial predictability—
which is valued by international investors—is impaired, and such a lack
of confidence in the institutional foundations of the country has often
been translated into high levels of country risk.>®

%6 For instance, there are no signs of expropriatory actions in Brazil, according to the U.S.
State Department’s Bureau of Public Affairs (see the Bureau’s Country Background Notes at
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Based on these observations, one could classify the courts’ in-
volvement (that is, judicial activism) in the Brazilian policymaking
process as “broad.” An evaluation of the achievements of reforms sug-
gests that the judiciary actually plays three of the four possible roles
in the policymaking process (namely, veto player, policy player, and
society representative). The implication is that one would expect to see
a certain pattern of policy outcomes. Given the theoretical reasoning
presented in previous sections of this chapter, if everything else was held
constant, one would expect to see mostly stable, adaptable, credible and
public-regarded policy outcomes in Brazil. Systematically testing these
hypotheses would require further research.

Argentina and Mexico

Compared to Brazil, the Argentine and the Mexican policymaking
processes are less judicialized. Although both countries have under-
taken important reforms in the direction of the modernization of the
sector, these reforms have led to judiciaries that are markedly less inde-
pendent than Brazil’s. Specifically, the judicial institutional structures
that arose in Argentina and Mexico are less conducive to the involve-
ment of courts in the elaboration, implementation, and enforcement of
policies. Argentina is characterized by a narrow type of judicial activ-
ism; Mexico stands between Brazil and Argentina. It should not be
surprising that one would expect to find different patterns of policy
outcomes.

The process of judicial reforms in Argentina gained force in the
early 1990s when President Carlos Menem took over the presidency
of the nation. In a context of various market-oriented economic re-
forms, the senate approved a law proposed by Menem to augment the
number of supreme court justices from five to nine; this was the first
major judicial reform in two decades. The new appointed justices were
all politically biased toward Menem’s Peronist government. The main
result of the reform was a decrease in the level of judicial independence

http://www.state.gov/r/pa/ei/bgn/35640.htm). However, the Bureau highlights that, in 2003,
the newly inaugurated government in one of the states refused to honor a series of contracts
the previous state government had signed with a number of national and foreign investors.
Although the parties involved have appealed to the local courts, the majority of the cases have
not yet been resolved.
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and horizontal accountability. The court effectively did not object to
the constitutional legality of many presidential decrees, and judicial
independence was further diminished by executive orders to pardon
the military officers involved in human rights abuses during the dic-
tatorship. The Constitutional Reform of 1994 introduced a number of
other changes, which were primarily aimed at strengthening judicial
institutions and increasing efficiency. The judicial council was created,
the rules of appointment were modified, a new Procedural Criminal
Code was promulgated, and changes to the organization of the tribunals
were introduced. Overall, the reforms did not succeed in strengthening
the judiciary vis-a-vis the executive branch, and the gains in efficiency
were small (Dakolias et al., 2001; Santiso, 2003). Unlike the result of
the reforms in Brazil, the judiciary has remained relatively weak and
submissive to the other branches of government (mainly the executive
branch).

Such a claim is corroborated by other measures of the success of
reforms. The level of case backlogs is still significant, reflecting a judicial
system that is rather slow. The sector’s levels of transparency and account-
ability remain low and the weak rule of law (unequal protection of the
law and lack of law enforcement) creates legal uncertainty (Dakolias et
al., 2001). Public perception of corruption within the judiciary is high;
as Dakolias et al. (2001) point out, only 13 percent of the public have
confidence in the administration of justice.

In Mexico, the path of reforms has not yielded significantly differ-
ent results. The efforts toward a more efficient and independent judiciary
were initiated by President Ernesto Zedillo, who asserted: “I have decided
that the power of the presidency cannot and should not be an omnipotent
power, an omniscient power, nor an omnipresent power.”>’ In the pack-
age of constitutional reforms approved by the Mexican congress in 1994,
a number of changes were included that were supposed to increase the
quality of supreme court justices and their judicial review powers. A new
instrument of constitutional review—the “action of unconstitutionality”
(AU)—was created, the number of supreme court justices was reduced
from 26 to 11, the requirements for appointment became stricter, and
the Federal Judicial Council was established. The senate approved the

37 Mark Fineman, “Mexico’s Zedillo Offers to Share Power,” Los Angeles Times, Dec. 7,1994, p. A9.
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constitutional reforms in a 108-0 vote3® and the reforms were well-
received both in legal circles and by Mexican citizens.*

Notwithstanding the fact that reforms were generally desired and
popular, the changes were not comprehensive and their implementation
was blocked by many barriers (Human Rights Watch, 1999). Critics have
pointed out that the reforms were overly concentrated at the level of the
supreme court, and have failed to address a number of pressing problems
in the lower courts.*® Among these problems, critics claim that the rules
of court procedure still need to be reformed to avoid the use of delaying
tactics to affect the outcome of a case, and that the police force is in dire
need of resources and organizational changes to mitigate the problems
of corruption.! It is generally argued that the average Mexican cannot
see the practical effects of the reforms (Suchyta, 1997).

In Argentina and Mexico, some significant reforms have occurred,
although they have not been completely successful. In Argentina, the
changes were geared more toward modernization at the expense of in-
dependence. In Mexico, the reverse occurred. In both cases, the strength
of the judiciary vis-a-vis the other branches of government is lower than
in Brazil.

Besides the different levels of judicial independence, an important
institutional feature that helps explain the variation in judicial activism
among the three countries is related to the nature of the constitutional
court. Although none of the three countries has a separate constitutional
court responsible for constitutional matters (unlike Chile), the supreme
courts in Brazil, Argentina, and Mexico function differently, particularly
with respect to the scope of their judicial review powers. The Argentine
Corte Suprema (composed of nine justices) can rule on constitutional cases
coming from either the appeal from lower courts or original jurisdic-
tion. Because the cases in which it has original jurisdiction are relatively
limited,*? most of its activities consist of reviewing the decisions of lower

38 “Mexico Senate OK’s Judiciary Reforms,” San Antonio Express-News, Dec. 19, 1994.

39 According to Mark Fineman, “Mexico Moves to Counter Rebels” (Los Angeles Times, Dec. 21,
1994, p. A1), the reforms were supported by 84 percent of Mexicans.

40 For a discussion, see Domingo (2000).
1 Human Rights Watch (1999).

%2 The only cases in which the Corte Suprema exercises original jurisdiction are those relating
to foreign powers and cases in which a province is a part (Taylor, 2004, p. 345).
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courts. In Mexico, the supreme court (composed of eleven justices) has
original jurisdiction only when dealing with controversias constitucionales
and acciones de inconstitucionalidad.*> The bulk of its cases come from
appeals by the district and circuit courts.** The Argentine and Mexican
supreme courts rule on a considerably lower number of cases per year
than Brazil’s Supremo Tribunal Federal.

The difference in the number of cases decided by each supreme court
is also a reflection of the existence or absence of binding mechanisms.
For instance, despite the lack of formal stare decisis mechanisms and
weak writ of certiorari rules,*> Argentina’s rather decentralized type of
constitutional adjudication is counterbalanced by supreme court juris-
prudence, which customarily sets a precedent for lower court judges.®
Similarly, in Mexico, the supreme court and circuit courts may establish
jurisprudence if these courts rule five consecutive and consistent deci-
sions on a particular case. In both cases, the existence of formal and
informal binding mechanisms imposes greater uniformity in judicial
decisions and serves as a filter of the appeal cases reaching the supreme
court. Given that Brazil lacks these binding mechanisms, the number
of appeal cases overburdens the Supremo Tribunal Federal.*’

In terms of the timing of judicial review, all three countries present
a posteriori constitutional review. Only Brazil allows for a priori discus-
sions of the constitutionality of the law. In reality, given the slowness of
the judicial process, it could take years before a law is reverted in Brazil
or Argentina. In Mexico, the timing for review is constrained by a limit
for filing unconstitutionality suits (acciones de inconstitucionalidad) of
no more than 30 days after a law goes into effect (Taylor, 2004, p. 347).

43 In controversias constitucionales, the supreme court settles disputes among political powers
(judiciary, executive, legislature, states, and the federal government). In acciones de inconstitu-
cionalidad, the supreme court decides on the constitutional adequacy of laws.

4 Unlike in Argentina, the appellate jurisdiction of Mexican supreme court is considerably
limited by law to specific situations.

45 Stare decisis is the legal principle by which judges are obliged to obey the precedents established
by prior decisions. A writ of certiorari currently means an order by a higher court directing a
lower court, tribunal, or public authority to send the record in a given case for review. Rules of
writ of certiorari were created in 1990 but it has not been widely used.

46 The power of supreme court jurisprudence in Argentina can be considered an informal
binding mechanism. In some circumstances, lower court judges do not feel obliged to follow it..
47 An instrument to remedy the lack of binding mechanisms in Brazil was recently introduced
with the Reform of 2004 and the institution of the Stimula Vinculante (a supreme court decision
that must be followed by lower courts).
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Finally, neither in Argentina nor in Mexico did the reforms ensure
abroader former standing than in Brazil.*® As mentioned, in Argentina,
only when foreign nations or provincial governments are involved in a
case can they have privileged access to bring a constitutional review case
directly to the supreme court. Unlike the other two countries, political par-
ties are not allowed to have special standing. Formal standing is broader
in Mexico than in Argentina, but narrower than in Brazil. The Brazilian
constitution allows the largest number of groups to have direct access
to the highest court of the country. In all three countries, individuals’
access to the highest courts is limited to the parts in appeal or in case
of amparo suits. However, given the inter partes nature of the amparo
suit, the impact of individuals on policy outcomes is rather constrained.

The importance of these institutional arrangements for the types
of roles the judiciary can play in Argentina and Mexico is clear. First,
in neither of these countries does the judiciary act as an alternative rep-
resentative of society. Not only is formal standing narrow (especially in
Argentina), but the levels of access to the judicial system are still rather
low. Moreover, the Argentine and the Mexican constitutions have not
assigned the resources or the role of the guarantor of collective and
social interests to the Ministério Publico, as the Brazilian constitution
has. Regardless of the historical and political explanations, the fact is
that comparatively speaking, Argentine and Mexican citizens have not
gained much of a voice within the judicial branch.

Furthermore, as in Brazil, it is difficult to find evidence that the
judiciary in Mexico and in Argentina plays the role of a referee. Judicial
unpredictability continues to be an important characteristic of those ju-
dicial systems, especially because of the diffuse nature of judicial review.
With few binding mechanisms, appeals and repeat cases have clogged the
work of the supreme court as well as lower courts. The inevitable delay in
the enforcement of contracts and the mediation of conflicts undermines
both the credibility and effectiveness of public policies.

In terms of shaping policy, the judiciary in Mexico has played a
more active role than the judiciary in Argentina. The Argentine supreme
court does not have a priori judicial review power, meaning that there
is no opportunity for the judiciary to get involved in policy debates

#8 Here, standing means the possibility of political actors initiating a constitutional review pro-
cess. Standing can predetermine the influence of political actors in the policymaking process.
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before the law is enacted; this somewhat constrains its ability to tilt
the content of the policy toward its preferences. In addition, binding
mechanisms are more operational in Mexico than in Argentina, which
allows supreme court justices to construct jurisprudence over a policy
with universal effects.

Finally, both qualitative and quantitative evidence suggests that
courts do play a veto player role in Argentina and Mexico (as well as in
Brazil). As courts become increasingly independent and judicial mecha-
nisms of checks and balances are increasingly activated (through more
extensive judicial powers), it becomes more difficult to bypass the courts’
preferences in all stages of the policymaking process. As shown by vari-
ous studies,*” after the judicial reforms of 1994, the Mexican supreme
court has shown a willingness to act independently from the judiciary
in many policy areas, even though the same cannot be said about the
lower courts. In Argentina, lower court judges have been found to act
strategically against the government.>® In both cases, policy change
becomes more difficult if it does not receive the courts’ approval.

Argentina’s narrow judicial activism would be expected to give
rise to policies that are mostly unstable, rigid, not credible, and private
regarded, In Mexico, where judicial activism can be classified as medium,
policies would be expected to be more stable, adaptable, credible, and
public regarded.

Conclusion

Over the past two decades, Latin American countries have gone through
an important process of judicial reform, albeit at a different pace. Within
the context of political and economic liberalization, these reforms aimed
at increasing levels of judicial independence, efficiency, and access to
justice, and eliminating corrupt practices. Although the simultaneous
achievement of all these goals has proved difficult (if not impossible!),
reforms have generated distinct institutional structures. This analysis
shows that different institutional arrangements allow for a range of
judicial involvement in the policymaking process: the judiciary can act
as a veto player, policy player, referee, and alternative representative of

49 See, for example, Domingo (2000).
50 See Helmke (2002); Iaryczower, Spiller, and Tommasi (2002).
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society. Judicial activism in turn is an important factor in determining
public policy outcomes. The overall message is clear: the judiciary is
increasing its impact on the policymaking process in Latin America.

Such a message should resonate with the public law literature,
which draws attention to the capacity of the judiciary to influence
policymaking—but does not systematically identify the various possible
roles courts can play in the policymaking process. It should also enrich
the literature on reforms in Latin America, which highlight the need for
judicial reforms—but does not make the connection between reforms,
judicial policymaking, and policy outcomes. Finally, the message of an
increased importance of judiciaries in the policymaking process in Latin
America can prove most of the public policy literature wrong, since that
literature does not consider courts as relevant policymakers.

Most importantly, the greater impact of judiciaries in the policy-
making process in various Latin American countries can spur important
debates in Latin America (as has occurred in France and the United States)
about the legitimacy of judicial engagement in the policymaking process.
Proponents of judicial policymaking claim that the engagement of the
judiciary in the policymaking process is necessary to maintain “checks
and balances” and to protect the interests of minorities. Critics respond
by arguing that “judge-made law” goes against the principles of popular
sovereignty and liberal democracy because judges are not accountable to
the electorate. At the heart of the discussions is a normative question of
what should be the ideal relationship between law and politics.

This study has attempted to make the concept of judicial activ-
ism more explicit. It has also made the case that institutional structure
is a necessary determinant of the extent of courts’ involvement in the
policymaking process, although not a sufficient one. Even though other
factors—such as the attitudes of judges or strategic interactions with
various political actors—might account for the increasing judicializa-
tion of politics in Latin America, these explanations are only partial.
The structure of judicial institutions is what ultimately paves the way for
courts to veto laws, shape their content, enforce other public policies, or
actas an alternative representative of society. While making the argument
that institutions matter is not so difficult, measuring and systematically
comparing the reformed judiciaries across countries remains a challenge.
Further refinements in the definitions, classifications, and measurements
of the possible judicial roles are still necessary.
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As a suggestion for further research, a comprehensive study evalu-
ating the hypotheses offered in the fourth section of this study would
be of great value. Scholarly writings on the judiciary in Latin America
have not focused enough attention on the impact of courts’” involvement
in the policymaking process on the characteristics of public policies. A
comprehensive study of this issue would fill a void.
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CHAPTER 5

Inside the Cabinet:
The Influence of Ministers
in the Policymaking Process

Cecilia Martinez-Gallardo

The vast authority that is delegated to cabinet ministers in Latin American
presidential countries stands in sharp contrast with the lack of academic
work on cabinet politics and its influence on policymaking.! Very little
is known about the composition of cabinets,2 how often cabinets meet,
how decisions are made in them, and how consequential they are for
policymaking. Only recently have scholars begun to investigate cabinet
formation and cabinet change, including the conditions under which
presidents will choose to integrate coalition cabinets and the effects of
different cabinet formation strategies on the stability of the government
(Cheibub, Przeworski, and Saiegh, 2004; Amorim Neto, 2006; Martinez-
Gallardo, 2008).

This gap in the literature is especially surprising given evidence
that cabinet formation and change matter for policymaking. The institu-
tions and procedures that organize the formation and operation of the
cabinet determine the ease with which coordination can occur, as well
as the quality and efficiency of the government’s work. First, cabinet
formation determines the number of political parties in government,
the relationship between them (and between them and other political
institutions), and the ease with which policy can be changed. Indeed,
government formation is central to arguments about the capacity of

! This chapter focuses mainly on the presidential systems of continental Latin America.

2 An important exception is the work by Escobar-Lemmon and Taylor-Robinson (2005) on
women’s participation in Latin American cabinets.
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presidential institutions to sustain democratic government (see Martinez-
Gallardo, 2005). Second, the structure of the cabinet itself is crucial in
making possible the kinds of relationships—between cabinet members
and between them and the bureaucracy—that allow coordination and
flexibility in policymaking.

Third, stable tenures allow ministers to build relationships of co-
operation and accountability, to gain essential expertise, and to reach
intertemporal agreements, all central to making better policy. Con-
versely, rapid cabinet turnover—through its effect on the accumulation
of expertise and information and its role in shaping relationships of
accountability between politicians and bureaucrats—has been linked to
economic outcomes such as higher spending (Amorim Neto and Borsani,
2004) and volatile inflation rates (Aisen and Veiga, 2008).

These institutions vary widely across presidential countries. This
chapter describes this variation across Latin America and explores the
mechanisms that relate these institutions to the policymaking process.

The Role of Latin American Cabinets in Policymaking

The lack of attention to cabinet politics is due at least partly to the
ambiguous role that cabinet ministers play in presidential political ar-
rangements. In pure presidential systems, executive power falls solely
on the president, who is both head of state and head of the government.
In this sense, cabinet ministers have a narrow formal role as aides to the
president.® In contrast to parliamentary cabinets, cabinets in presidential
systems are not collectively responsible to the legislature and individual
ministers are accountable only to the president. This position has placed
them largely outside the framework of formal institutions and thus
largely beyond the type of scrutiny, public and academic, that other
institutional actors face.

Despite their limited formal role, in practice individual ministers
or groups of ministers do play important roles in the policymaking
process. Together with the bureaucracies they head, ministers have

3 Some presidential constitutions provide for some limited control of ministerial appointments
by the legislature, but in general presidents tend to dominate the appointment and dismissal of
ministers (Shugart and Carey, 1992). By contrast, in parliamentary systems, ministers are typi-
cally members of parliament and are directly responsible to it, both collectively and individually
(see Laver and Shepsle, 1994).
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a near-monopoly in the design of policy, with occasional input from
political parties and/or interest groups. They are also important in the
legislative phase of policymaking, where they typically have the task of
pushing the executive’s proposals through congress. And they are in
charge of turning approved laws into concrete policy outcomes, both
through rulemaking and through implementation by the executive
agencies that they head.

First, cabinet ministers (and the bureaucracies they head) are the
dominant players in the design of policy in every Latin American country.
Practically everywhere, presidents count on “key institutional sources
of expertise located at the bureaucratic apparatus” (Bergara et al., 2006,
p. 34) to aid them in the design of policy. By contrast, legislatures and
political parties rarely have comparable resources at their disposal that
allow them to compete in the formulation of public policy. Exceptions
to this trend exist, however, in countries where the legislature is increas-
ingly professionalized (in Mexico, for example, the share of legislative
proposals introduced by the president dropped from 76.9 percent in
1994-97 to 18.2 percent in 2000-03; see Lehoucq et al., 2008), or where
other specific institutional actors have developed the resources to design
policies (the National Security Council in Chile, for example; see Aninat
etal., 2008). But, by and large, cabinet ministers remain the main source
for policy expertise and policy proposals.

Second, although only presidents can formally initiate legislation,*
cabinet ministers play an important role in guiding the president’s agenda
through congress. Much of their work in support of the president’s legisla-
tive agenda is done behind closed doors, in consultations with members
of congress and their staff, but some formal institutions reinforce this
role. In some places, ministers participate actively in debates over the
executive’s proposals. Almost everywhere, legislatures have the right
to summon ministers to appear before them, and in most countries
ministers are often called upon to explain, defend, or clarify law initia-
tives that fall within their area of competence. These initiatives (called
comparecencias or citatorios) give ministers a forum in which they can
justify and push the government’s agenda. Additionally, ministers are

* Some presidents cannot initiate legislation. As Shugart and Carey (1992) note, however, the
absence of this power is not a significant obstacle since any president can find a legislator to
introduce a desired bill.

121



122 CECILIA MARTINEZ-GALLARDO

usually required to present reports on their activities to congress (called
informes or memorias) and these instances are often also used to make
arguments in favor of the president’s program.

Third, ministers are central in the implementation stage of the
policymaking process. Most obviously, they head the agencies in charge
of executing the laws approved in congress. But they also aid presidents
in one of their most consequential tasks: rulemaking (funcién/potestad
reglamentaria).” Through rulemaking, presidents turn broad principles
approved in the legislature into workable policies with the sole restric-
tion of not altering the “spirit” of approved laws or “transgressing” their
original meaning. Although the effects of rulemaking on outcomes
in Latin America have not been widely studied, it seems certain that
they allow executives wide flexibility in shaping the specific content of
policies.® Two features common to most countries in the region further
increase the importance of rulemaking as a source of ministerial influ-
ence on the policymaking process. First, the extent to which executive
bureaucracies can deviate in the application of constitutional principles
(the extent of bureaucratic drift) will tend to be higher where judicial
review of executive acts is weaker, as it tends to be across the region.
Second, the lack of legislative influence over agency design and decision
making (as well as its lack of input into the appointment process) means
that once the law is passed, congress effectively relinquishes any control
in the implementation of the law.

In sum, the formal role of ministers as aides to the president trans-
lates in practice into a central position in the policymaking process.
Cabinet ministers are the principal source of policy expertise, they are
central in pushing the president’s agenda through the legislature, and
they are the leading force behind policy implementation—especially in
a context where judicial and legislative oversight of executive bureaucra-
cies is weak.

5 Formally, this is an attribute of the president, not of ministers. This distinction was explicitly
held up by the Ecuadorian Supreme Court in April 1994 in a case regarding a ministerial decree
(acuerdo ministerial) by the minister of foreign affairs. An exception is the case of Brazil, where
both the president and ministers have rulemaking powers (see Arts. 87-2 and 84-4).

6 In contrast, there is a wide body of work on delegation by congress to agencies in the execu-
tive branch in the United States. See Chapter 1 of Epstein and O’Halloran (1999) for a review
of this literature.
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Features of Cabinets and Policymaking

Despite their privileged position in the political system, the extent to
which cabinet ministers shape policies varies widely across countries.
This variation depends to a large extent on the ability of ministers to
coordinate and to cooperate with other political institutions in ways that
make better policies more likely. Although cabinet ministers are obvi-
ously crucial in shaping the content of policies, the rest of this chapter
follows Spiller, Stein, and Tommasi (2008) in focusing on the features
of cabinet politics that allow them to improve the quality of policies:
that is, to reach and enforce intertemporal agreements that foster
policies that are stable, of higher quality, and adaptable to changing
circumstances.”

Three aspects of cabinets are central to policymaking. First,
cabinet formation determines the number of actors involved in cabinet
decision making and their skills, the nature of the relationship among
them, and between them and their political principals. Cooperation
should be enhanced where authority is divided among fewer actors
with the requisite policy skills, and where relationships of delegation
and accountability are clear. Second, the structure of the cabinet, as
well as the nature of decision-making rules and practices, are crucial in
determining whether interministerial coordination is possible. Third,
cabinet stability is central to the possibility of long-term transactions
that are requisite for stable and coherent policies. A certain degree of
stability allows policy continuity, makes the accumulation of experience
possible, and allows the establishment of relationships of trust between
politicians and bureaucrats.

Cabinet Formation

Cabinet formation has long been a central area of research in the litera-
ture on parliamentary politics. The emphasis has been on the aspects of
the political and institutional environment that determine the type of
cabinet that is formed—the number of parties involved and whether or
not they have a parliamentary majority—as well as the links between

7 That s, to foster policies with certain favorable outer features, in the parlance of Spiller, Stein,
and Tommasi (2008).
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the process of cabinet formation and the government’s performance.® In
contrast, a comparable literature on government formation in presiden-
tial systems had not evolved until recently.” Through this work, scholars
have begun to gain a better understanding of how institutions affect
patterns of government formation, including coalition formation, the
partisanship of cabinets, and their stability. But there is still much to
learn about how the process of government formation impacts policy-
making in these systems.

This section describes differences across presidential regimes in
patterns of government formation and suggests ways in which these
differences might affect policymaking. It focuses specifically on how the
independence of origin and survival of the executive and the dominant
role of the president in cabinet politics shape patterns of government
formation. These defining institutional features of presidentialism in-
teract with the electoral and party systems to shape the incentives that
presidents have to include—or not—other parties in the government
coalition and to change the composition of the cabinet throughout their
term in response to changing conditions.

The main defining feature of government formation in presiden-
tial systems is the absence of a relationship of dependence between
the executive and the legislature. In pure parliamentary systems the
executive depends on the approval of a parliamentary majority for its
survival; this implies both parliamentary approval of cabinet positions
and parliamentary oversight of cabinet actions. In presidential systems,
by contrast, the executive and the legislature are separately elected; they
do not depend on each other for survival. In practice this means that
the president does not need the approval of a majority in the legislature
to name the cabinet, and that the government can stay in office even
when a legislative majority exists that would support the formation of
an alternative government.

A consequence of independence of survival is that the relationship
of accountability between the president, the cabinet, and the legislature
is different from what is observed in parliamentary systems. While in

8 This literature is extremely large and it is impossible to cite it all here. For some examples,
see Dodd (1976); Warwick (1979, 1992, 1994); Powell (1982); King et al. (1990); Diermeier and
Merlo (2000); Diermeier and Stevenson (2000); and Strom and Swindle (2002).

9 For some examples, see Kellam (2007); Martinez-Gallardo (2005, 2008); Amorim Neto (2006);
Negretto (2006); and Araujo, Pereira, and Raile (2008).
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parliamentary systems the executive derives from, and is responsible
to, parliament (see Laver and Shepsle, 1996), in presidential systems the
president can largely name and dismiss the members of the government
without legislative interference and the cabinet is responsible only to
the president. Over time, however, some Latin American constitutions
have been modified to include some legislative control over the appoint-
ment process. Typically, this has been done by giving the president and
the legislature shared responsibility over the dismissal of ministers—
through a vote of censure, for example—as a way to keep the executive
in check.!9 In a handful of cases, the separation of origin and survival
has been modified by giving the executive the authority to dissolve the
legislature. In both Uruguay and Peru, dissolution can be invoked only
as a response to interbranch conflict over a vote of censure from the
legislature (Shugart and Carey, 1992), but the conditions under which
this can happen are so restrictive that they have not worked in favor of
the president (Pérez-Lifian, 2005).

In terms of policymaking, the possibility of censure might give
the legislature a tool to delay the implementation of the president’s
agenda—especially if the president does not have a legislative majority.
However, even where the censure procedure is binding (as in Colombia,
Guatemala, Peru, Uruguay, Venezuela, and for the chief of the cabinet
in Argentina), the president is in charge of appointing the replacement
for the dismissed minister. Hence the role of the legislature is merely a
negative one and the president remains the central figure in government
formation in Latin American countries. Shugart and Carey (1992, p.
118) argue that where the legislature can censure ministers but cannot
participate in restructuring the government, the potential exists for
conflict and instability.

A second consequence of independent survival is that presidents
are not required to include other parties in the cabinet in order to as-
semble a government supported by a parliamentary majority. Instead,
presidents are largely free to decide whether to seek the participation
of other parties or to govern alone. Because they can continue in office

10 Censure exists in Argentina, Bolivia, Colombia, Ecuador, El Salvador, Guatemala, Paraguay,
Peru, Uruguay, and Venezuela, although there is variation in the circumstances under which the
legislature can censure a minister and the majority needed to overrule the legislature’s decision.
See Shugart and Carey (1992); Mainwaring and Shugart (1997); Casar (1998).
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even if they do not have the support of a majority of the legislature, the
incentives to build governing coalitions are weaker than in parliamentary
systems. However, despite the traditional notion that presidential systems
lack incentives for coalition building, presidents still need a supportive
legislative majority in order to pass their political agenda and they will
use government formation to get this support.

Table 5.1 shows that it is actually common for Latin American
presidents to form governing coalitions. In a study of patterns of govern-
ment formation across 12 Latin American countries, Martinez-Gallardo
(2008) finds that coalition governments were formed 52 percent of the
time (see also Deheza, 1998; Cheibub, Przeworski, and Saiegh, 2004).!!
The table also shows, however, that the frequency with which govern-
ing coalitions are formed varies widely from country to country—from
Brazil and Chile, where coalition governments dominated during the
entire period of study, to Mexico and Costa Rica, where single-party
governments were the norm.

The most evident source of variation in coalition formation is
variation in the incentives presidents face in seeking legislative support
for their legislative agenda. The incentives to build coalitions will be
greater where the electoral system tends to produce minority presidents
more frequently: that is, presidents who are not supported by a party
with majority representation in the legislature. Indeed, of all presidents
elected without majority support in the legislature, 65 percent formed
coalitions. In contrast, of all presidents elected with majority support,
only 28 percent formed a coalition. Minority presidents, in turn, are
more likely as the fragmentation of the party system increases (and the
probability of the president’s party having a majority of seats decreases).
In Table 5.1, the four countries with the highest legislative fragmentation
(as measured by the mean Herfindahl index)—Brazil, Ecuador, Bolivia,
and Chile—never had a majority president in the period of study and had
coalition governments well over 60 percent of the time. In contrast, Costa
Rica and Mexico had low relative fragmentation, produced presidents
with majority status more than half the time, and never experienced a
coalition government.

11 Martinez-Gallardo’s data include South American countries, Mexico, and Costa Rica between
1982 and 2003 (start and end dates vary by country). Observations are country-months. Deheza
(1998) studies 123 cabinets and finds that 56 percent were coalitions.
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TABLE 5.1 ] Prevalence of Coalitions in Latin America, 1982-2003

Proportion Prop. majority  Herfindahl index ~ No. of parties
Country coalition? president? (mean) in government
Brazil 1.00 0.00 0.14 4.74
Chile 1.00 0.00 0.24 4.90
Uruguay 0.91 0.00 0.32 2.31
Peru 0.89 0.68 0.34 2.44
Colombia 0.81 0.36 0.41 2.14
Bolivia 0.80 0.00 0.24 2.75
Ecuador 0.60 0.00 0.17 234
Paraguay 0.30 0.65 0.46 1.37
Venezuela 0.22 0.42 0.33 1.32
Argentina 0.18 0.31 0.38 1.24
Costa Rica 0.00 0.55 0.42 1.00
Mexico 0.00 0.84 0.43 1.00
Total 0.52 0.34 0.33 2.13

Source: Martinez-Gallardo (2005).
@ Proportion of country-months where ministers of more than one party were represented in the cabinet.
b Proportion of country-months where the president’s party had a majority of seats in the legislature.

An additional source of variation in the incentives to form coali-
tion governments is the legislative authority vested in the president. If
coalitions are formed to overcome the obstacles faced by presidents in
getting their agenda through congress, one should expect presidents with
strong unilateral legislative authority to be less likely to use ministerial
positions to build a majority government. In fact, Amorim Neto (2006)
finds that across Latin America presidents with decree authority and
extensive veto powers typically staft their cabinets with technocrats and
cronies (rather than partisan ministers) and that they fail to distribute
portfolios proportionally across all parties in the governing coalition.
Martinez-Gallardo (2008) finds that once formed, coalitions tend to be
more stable (last longer unchanged) when the president has stronger
agenda-setting authority.

The formation of governing coalitions might impact policymaking
in several ways. In the parliamentary literature, where coalition politics
have been widely studied, a common theme is that coordination will be
enhanced where policymaking authority is divided among few actors.
The expectation is that alower number of political players—and a higher
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degree of ideological convergence among them—will be more conducive
to political cooperation (Huber, 1998; Treisman, 2000; Spiller and Tom-
masi, 2003). The most obvious empirical implication of this literature is
that reaching agreements and making decisions should be less costly in
single-party governments and that coalition cabinets should find it more
difficult to coordinate over policy. Empirically, Martinez-Gallardo (2008)
finds that more parties in the government translate into more unstable
coalitions, even after controlling for coalition status.

Policymaking in Argentina during the Alianza coalition government
(1999-2001) illustrates the potential coordination challenges involved
in making policy when more parties are involved. During the Alianza
between the Radicals and FREPASO, although most ministries were
headed by Radicals, FREPASO was given the labor and social affairs
ministries. Power was further divided within ministries, through the
appointment of under-ministers from a party different from the minis-
ter’s. In social affairs, for example, the minister was from FREPASO, the
under-minister was a Radical; the ministry was further divided into five
areas or Secretarias, three occupied by FREPASO officials and two by
Radicals. Interviews confirmed that this arrangement made coordination
difficult because lines of command were cut off as officials responded to
their party leader, instead of the minister.!?

A further challenge for the Alianza was that the government could
typically not count on supportive legislative majorities. In general, the
ability of cabinets to coordinate will also be contingent on whether or not
the coalition has a majority. The need to negotiate working majorities on
every issue is bound to make coordination more costly and policymak-
ing less efficient. Martinez-Gallardo (2005) finds that in Latin America,
turnover of individual ministers tends to be consistently higher when
the government does not have a stable legislative majority. This finding
points to the fact that during minority governments, cabinet positions
will be used as side-payments to construct majorities and this will result
in higher cabinet instability. High turnover, as discussed below, will
make coordination over policy harder to achieve.

12 Interview with Maria Matilde Ollier, July 2001. Ollier is Associate Professor of Political Science
at the Universidad Nacional de San Martin, Buenos Aires, and was chief of staff in the Labor
and Social Affairs Ministry during the Alianza government.
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Another important factor that affects the ease with which agree-
ments will be reached in the cabinet during coalition governments is
the extent to which coalition partners are ideologically connected: when
the parties in government are ideologically close, agreement should
be easier to achieve as the transaction costs of coalition bargaining
are minimized (Axelrod, 1970; de Swann, 1973). In the parliamentary
literature, ideologically connected cabinets have been found to survive
longer than ideologically divided cabinets where greater compromises
are necessary (Warwick, 1994). The same logic also applies to a certain
degree in single-party governments: big-tent parties should have more
difficulty getting all their members in the government aligned, while
more hierarchical or ideological parties should find it easier to coordi-
nate over policy. Martinez-Gallardo (2008) tests the proposition that
coalitions with less ideological fragmentation are more stable for Latin
American presidential systems and finds that although the empirical
relationship seems to go in the expected direction, the relationship is
not robust.!?

A related distinction is between cabinets composed mostly of
partisan and nonpartisan ministers. The most common argument about
partisanship and policymaking is that cabinets composed of nonpartisan
ministers ought to find it easier to agree on a diagnosis of the problem at
hand and to coordinate over a policy prescription.!* On the other hand,
while it might be true that depoliticization of policy issues might help
coordination within the cabinet, party loyalty and incentives might also
work as a cohesive force and aid coordination. Again, there is practi-
cally no work that tests these arguments empirically. The type of policy
agreement assumed in these arguments is very hard to measure directly.
However, Figure 5.1 shows how the partisanship of ministers affects the
stability of their tenures.!” If indeed nonpartisan ministers are less sus-
ceptible to political cycles, we would expect them to have longer tenures.
As the figure suggests, however, it seems that cabinets with more partisan

13 Stability is measured in terms of changes in the partisan composition of the cabinet. Ideologi-
cal fragmentation is measured both as the standard deviation for the ideology of all parties in
the coalition and as the distance between the right-most and left-most parties in the coalition.
14 See, for example, Haggard and Kaufman (1992).

15 Data on cabinet partisanship come from Amorim Neto (2006) and were reproduced with
permission of the author.
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FIGURE 5.1 | Partisanship and Cabinet Stability, Latin America
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Source: Data on portfolio stability from Martinez-Gallardo (2005) and data on partisanship from Amorim
Neto (2006).

ministers are actually more stable than ones with more nonpartisan or
independent ministers. Perhaps not surprisingly bonds of politics seem
to be strong.!® Further evidence is given by Martinez-Gallardo (2008):
the duration of coalition governments in Latin America is also higher
when the share of independents in the cabinet is lower. It is hard to
know at this stage whether the relationship goes only from the selection
of nonpartisan ministers to higher stability or whether presidents who
find themselves in a situation of crisis name nonpartisan ministers as a
way to broaden their base of support and shore up the stability of their
government. In either case, it seems clear that on average presidential
cabinets tend to be more stable where less nonpartisan ministers are ap-
pointed. This is true both at the level of individual turnover of ministers
and of partisan membership in the coalition.

In sum, cabinet formation is crucial to explaining patterns of
policymaking across Latin American political regimes. Electoral insti-

16 The level of partisanship of cabinets could be expected to affect the public regardedness of poli-
cies. Mostly partisan cabinets will have more incentives to deliver “pork” to their constituencies
than cabinets composed primarily of nonpartisan ministers. In more partisan cabinets, policies
would tend to be more narrowly construed: designed to benefit a particular constituency and
not necessarily the public good.
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tutions play an important role in shaping the incentives of presidents
about whether to incorporate other parties into the cabinet or whether
to rule alone. Despite traditional notions, coalitions are common in the
region; thus the institutions that shape coalition politics (the number
of parties in government, their ideological proximity, the incorpora-
tion of independent ministers) are also central in shaping the capacity
for coordination within the cabinet, as well as the ease with which the
cabinet can cooperate with other political actors by shaping relationships
of delegation and accountability.

Structure of the Cabinet

The structure of an organization (the number of decision-making units
and the relationship between them) is important in defining specific
arenas where decisions are made and the degree to which these encour-
age cooperation and facilitate the exchange of ideas among members.
In the case of presidential cabinets, the number of ministries shapes
patterns of coordination and the efficiency of policymaking efforts.
How these units organize for work also affects the flexibility of policy
outcomes and their quality. This section analyzes four specific aspects of
cabinet organization—the number of portfolios, the coordination of the
cabinet, the creation of thematic cabinets, and the existence of dominant
portfolios—and their impact on policymaking.

First, the number of policymaking units with jurisdiction over policy
is related to the ability to develop policy that is consistent over time and
that is implemented coherently. When authority over policy is divided
among a larger number of players, cooperative outcomes are harder to
achieve and policy outcomes will tend to reflect this. Figure 5.2 shows the
number of ministries for Latin American countries in 2005 and 2008. The
size of the cabinet varies widely, from more than 27 ministries in Venezu-
ela to nine in Paraguay, and it varies over time and within countries but
across different administrations. In Costa Rica, for example, President
Figueres named almost 10 ministers more than President Calderén had
before him; in Brazil cabinets had as few as 17 ministers under President
Collor and as many as 30 under President Cardoso.

These figures, however, mask an additional source of inefficiency in
policymaking: independently of the number of ministries, bureaucratic
agencies are often created that have functions that overlap with those of
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Number of Cabinet Portfolios in Latin America, 2005 and 2008
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the ministry. One example is social policymaking in Argentina, where
the existence of multiple agencies with overlapping jurisdiction, and
the existence of a parallel bureaucracy composed mainly of temporary
officials (contratos especiales), have typically made coordination among
ministers and between them and the bureaucrats in their agencies dif-
ficult and has made it hard to attain coherent policy (interview with M.
Ollier, 2001; Oszlak, 2002; Spiller and Tommasi, 2003).!”

Another important feature of cabinet structure is how ministers
organize for work. As argued, little is known about cabinet decision mak-
ing in presidential systems, and less still about how different patterns of
cabinet organization impact policymaking.!8 The discussion that follows
describes the three distinct types of organization that characterize most

17 A good example is provided by Oszlak (2002). The ministry of labor during the Alfonsin
administration had a secretary of labor and a secretary of social security, under which were
undersecretaries for labor, for social security, for labor and social security, and a coordinating
undersecretary.

18 Tn contrast, there is a substantial body of work on cabinet decision making in parliamentary
regimes. See, for example, Blondel and Miiller-Rommel (1993); Laver and Shepsle (1994);
Andeweg (2000).



INSIDE THE CABINET: THE INFLUENCE OF MINISTERS IN THE POLICYMAKING PROCESS

Latin American cabinets and speculate about how they might affect poli-
cymaking. The first relates to patterns of delegation from the president
to a cabinet “coordinator,” the second is the formation of subgroups of
ministers organized around specific policy issues, and the third is the
dominance of certain portfolios within the cabinet.

Formally, the president is the head of the administration in all
presidential systems. Typically, he or she delegates authority directly to
cabinet ministers, who then have wide authority to make policy in their
jurisdiction. However, it is not unusual for the president to delegate the
task of coordinating the work of the cabinet to a member of the cabinet.
Indeed, there has been a growing trend in some presidential systems to
separate the role of the president as head of state from tasks related to
the administration of the government and to delegate these to a cabinet
member (Valadés, 2005). Three models of cabinet coordination dominate
among the presidential systems of Latin America.

In the first model, the constitution defines a position that is explicitly
given the task of administering the government and, more specifically,
of interministerial coordination. The two clearest examples of this sort
of arrangement are Argentina and Peru. In other countries, the position
is defined in a secondary law or in practice. This is the case in Venezuela
(Ministerio de la Secretaria de la Presidencia), Chile (Ministerio Secre-
taria General de la Presidencia), Bolivia (Ministro de la Presidencia),
and Honduras (Ministro de la Presidencia). The second mode of cabinet
coordination is modeled after the Office of the Presidency in the United
States, where the task of coordinating the cabinet’s work is moved from
the context of the government itself to the inner circle of the presiden-
tial staff. An example of this model is the Office of the Presidency in
Mexico. Other examples include the Ministério da Casa Civil in Brazil,
the Secretaria General de la Presidencia in Colombia, and the Secretaria
General de la Presidencia in Ecuador.!” A third model relies on the vice
president to carry out the tasks of coordinating the cabinet.?

Where a coordinating institution exists, one of its main tasks is to
aid the president in fulfilling his or her legislative powers and to serve as

19 The occupant of this position typically has the same rank as other ministers.

20 In Nicaragua and Guatemala, the vice president takes over the presidency of the Consejo de
Ministros in the president’s absence. In other cases, as in Colombia, Peru, and Venezuela, there
is both a vice president and a “coordinator” of the cabinet.
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an intermediary between the presidency and the legislature. In part, the
idea is to relieve the president of some of the political tension and potential
conflict that can come from negotiations with congress. In practice, the
relationship between the cabinet “coordinator” and other ministers is
different in every country and the degree to which the coordinator actu-
ally exercises influence over cabinet decision making varies widely, too.
In Mexico, for example, the Office of the Presidency was created in 1989
and its head exercised substantial influence, organizing cabinet meet-
ings, setting the president’s agenda, suggesting priorities, and managing
relationships among ministers.?! This influence, however, declined under
President Fox (2000-06). According to government officials, although the
office (now divided into two areas) had some influence on the president,
its heads did not hold much clout with particular ministers and thus
were not able to perform coordination duties effectively.??

The most usual model of cabinet work across these countries,
however, tends to be through thematic cabinets or committees. This
arrangement exists in the law in Peru, Venezuela, and more recently,
Ecuador, and is common almost everywhere—although it is difficult to
know how frequently these cabinets meet and how successful they are
in aiding coordination.?? In Mexico, for example, cabinets have usually
been divided for work into thematic cabinets; these, in turn, have changed
according to the priorities of the government.?* In Argentina, the success
of thematic cabinets as coordination devices has also been varied. For
example, the social cabinet (Gabinete Social Federal) was formally created

21 Other important tasks of the Jefe de la Oficina de la Presidencia (JOP) were setting the presi-
dent’s agenda, suggesting topics that the president should prioritize, and managing relationships
among cabinet members. Interview with Luis Téllez, JOP for President Ernesto Zedillo, Mexico
City, June 2001.

22 Tnterview with a former official in President Fox’s staff, Mexico City, March 2005.

23 In Ecuador a law was passed in 2002 that created six Coordinating Portfolios, or Ministerios
Coordinadores. Their function is to coordinate the policies and actions of the ministries under
their jurisdiction (production, social development, political economy, security, politics, and
national and cultural heritage).

24 During President Ernesto Zedillo's administration, there was a security cabinet (Gabinete
de Seguridad), an economic cabinet (Gabinete Econdmico), and an agrarian affairs cabinet
(Gabinete Agropecuario). According to the Chief of the Office of the Presidency, the first two
met more frequently. President Fox organized his government around three thematic cabinets:
growth with quality, order and respect, and human and social development. However, again,
the perception is that coordination among ministers was not very successful. Interview with a
former minister of the Salinas administration, Mexico City, June 2001.
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in 1993, but did not operate. A second attempt was made at the end of
President Menem’s term; this social cabinet operated between 1997 and
2001. In 2002 it was replaced by the National Council for Coordination
of Social Policies. However, conflicts between the agencies involved and
a lack of resources have prevented these instances from functioning as
effective policy coordination devices and have reduced them to a venue
for information exchange and minimal operative coordination (Repetto
and Potenza, 2005).

The importance of cabinet meetings also depends on the type of
government. In coalition governments, decisions are typically made
within political parties and coordination takes place in other settings:
bilateral meetings between cabinet ministers or coalition committees
composed of a small number of high-ranking politicians from the parties
in government.?> During the coalition Alianza government in Argentina,
for example, government officials interviewed complained that “noth-
ing happened” at cabinet meetings and that this dynamic was repeated
within ministries. People reported to their party, not to the government,
and this translated into severed chains of communication.?¢

The third important feature of cabinet organization in Latin
America is the role that individual ministers play in the policymaking
process. In most countries, a reduced number of ministers tend to play
a predominant role in policymaking. This is particularly true of finance
ministers. The centrality of the finance minister across the region can
hardly be exaggerated. They dominate the budget process and this posi-
tion has made them essential to the president’s political strategy. Control
over money has also placed them in a privileged position with respect to
other ministers and, in some cases, with respect to regional governors too
(see, for example, Hallerberg and Marier, 2004; Cardenas et al., 2008).
During the 1980s and 1990s, this influence was typically magnified by
their role in designing and pushing through structural reforms (Centeno
and Silva, 1998; Teichman, 2001; Camp, 2002).

Finance ministers typically go through more competitive recruit-
ment, which often combines personal loyalty and technical expertise

25 On decision making in coalition cabinets in parliamentary democracies, see Huber and Mc-
Carty (2001); Martin (2004); and Timmermans (2006).

26 Interview with political appointees in the ministry of social affairs during De la Riia’s admin-
istration, Buenos Aires, June 2001.
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(see Aninat et al., 2008; Cardenas, Junguito, and Pachén, 2008), as well
as intense scrutiny both from groups within the country and abroad.
At least in part, recruiting finance ministers with a high level of skill or
expertise is meant to shield them from political cycles and thus enable
them to make better policy. Whether or not this goal is achieved depends
greatly on the country. One measure of the extent to which finance
ministers are actually shielded from political shocks is their stability.
Figure 5.3 shows the tenures of finance ministers across Latin America,
measured as a proportion of a presidential term. The longest-lasting
finance ministers during the 1990s are found in Uruguay, where they
lasted 76 percent of the presidential term. Next are finance ministers in
Mexico and Chile, who lasted around 60 percent of a term on average,
followed by ministers in Costa Rica and Colombia, who were in their
positions around 40 percent of a term. Other ministers, however, are
very unstable; in Ecuador and Peru, ministers held office for 16 percent
and 23 percent of a presidential term, on average.?’

Overall, finance ministers were in office an average of 18.52 months.
This compares negatively with the duration of foreign, defense, and labor
ministers (24.41 months, 21.20 months, and 20.10 months, respectively),
but favorably with ministers of the interior (17.10 months), justice (16.74
months), and agriculture (18.14 months). Indeed, in a multivariate analysis,
Martinez-Gallardo (2005) finds that, on average, finance ministers in
Latin America tend to have shorter tenures than other ministers. This
stands in sharp contrast with findings in the literature on parliamentary
governments, where finance ministers tend to have more stable tenures
(see Huber and Martinez-Gallardo, 2003).

In sum, coordination within the cabinet is less costly when the
number of ministries is not too large and they are organized around
topics that overlap as little as possible. The way in which these ministries
are organized for work is also central to efforts for coordination and ef-
ficiency in the policymaking process. Although differences exist, most
cabinets work through smaller groups organized around relevant topics.
There is also a trend toward delegating some administrative tasks to a
cabinet coordinator, although the specific roles this figure plays and its

27 Using the same data shown here, Martinez-Gallardo (2005, chapter 4) shows that finance
ministers are more unstable than other ministers at the beginning of their term, but that if they
survive this “trial” period, they then become relatively more stable.
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FIGURE 5.3 | Duration of Finance Ministers, Latin America

0.9
0.8 0.76
0.7

0.6 0.57

0.5+

0.41

0.4+
0.34

037 023 024 024

Months as proportions of term
o
&

0.1

0.0

Peru
Bolivia
Brazil
Chile
Uruguay

-
o
el
©
=1
o
[}

Venezuela
Argentina
Paraguay

Costa Rica
Colombia

Mexico

Source: Authors' compilations, based on data from Martinez-Gallardo (2005).

relative influence vary throughout the region. Finally, one of the most
prominent features of cabinets in Latin America, particularly since the
economic reforms of the 1990s, is the centrality of finance ministers and
their influence on economic policymaking and, through their role in the
budget process, on other policy areas as well.?8

Stability of Cabinets

The ability of ministers to coordinate is not only related to the identity
and the number of political players but also to how often they change.
Patterns of stability like those shown above for finance ministers are
closely related to the ability of political actors to reach cooperative out-
comes. In general, when there is uncertainty about whether a politician
will be in office in the next period, politicians do not fully internalize the
costs associated with their policy choices (Persson and Tabellini, 2000)
and they are unable to commit credibly to intertemporal arrangements.
In terms of cabinet politics in particular, a certain degree of stability is

28 For several examples, see Teichman (2001). The degree to which the finance minister dominates
the budget process varies across countries; see Hallerberg and Marier (2004).
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also necessary to promote long-term policies and, importantly, to see
the implementation of programs and policy through to completion. Fre-
quent turnover promotes short-sightedness in policymaking and favors
outcomes that have short-term benefits, regardless of how costly they
might be in the longer run, since their costs will not be borne by current
decision makers. In the academic literature, cabinet instability has also
been associated with severed relationships of accountability between
politicians and bureaucrats, with weak accumulation of experience, and
with policy instability and inconsistency.

First, stable tenures help ministers establish credibility within the
bureaucracy and ascertain their authority, as well as establish relation-
ships of control and accountability. Managing large agencies demands
that different actors with often divergent interests work together; turn-
over makes coordination among different levels of the agency difficult.
In a context of high instability, officials, “subject to suspicion from
newcomers and asked to follow widely divergent policy directions, will
expectedly tend to adopt a cautious and defensive attitude towards new
incumbents” (Oszlak, 2002, p. 222; see also Huber, 1998; Blondel, 1985).
Further, leadership vacuums produced by rapid turnover will tend to
leave room for inefficiency and even corruption in executive agencies
(Chang, Lewis, and McCarty, 2000).

Second, more stable tenures contribute to the accumulation of
policy expertise and experience. Even if cabinet ministers do not have
a professional background or previous experience in the policy area
they head, they can acquire this experience while in their post. Con-
tinuity allows them to develop expertise specific to the policy area in
which they work and to develop skills (political, managerial) that are
likely to improve the quality of their performance. The accumulation
of knowledge and the creation of institutional memory are impeded
when there is high turnover, as priorities tend to shift and learning has
to start anew. The lack of incentives to gain information tends to make
informational asymmetry between politicians and permanent bureau-
crats worse, and this asymmetry is likely to lead to bureaucratic drift
(Huber and Shipan, 2002).

Last, more stable and coherent policy outcomes should be expected
where ministers have longer tenures, especially when they remain in a
specific portfolio, thus allowing them to follow the policies they put in
place to completion. In contrast, policy switches or bureaucratic inac-
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tion should be expected where ministers are changed frequently.?’ The
relationship between instability and policy outcomes has been studied
most widely in the political economy literature (Persson and Tabellini,
2000). Economic policy is one of the best examples of an arena where
political instability is likely to induce myopic behavior, as actors who
expect to leave their positions soon do not internalize the future cost
of their decisions. Empirically, this myopic behavior has been shown to
increase public debt and reduce public investment and growth (Ozler
and Tabellini, 1991; Alesina et al., 1992; Cukierman, Edwards, and
Tabellini, 1992; Amorim Neto and Borsani, 2004). To differing degrees,
the same is true in many other areas where intertemporal bargains are
crucial to cooperative outcomes.>’

In general, cabinet stability is low in Latin America, compared
to other regions.’! According to data from Martinez-Gallardo (2005),
between 1985 and 2003, 19 percent of all ministers in South America,
Mexico, and Costa Rica remained six months or less in the same portfolio
and less than a third (30 percent) had tenures of more than two years (with
presidential terms that vary between four and six years). Tenure length
varies widely across countries, however. Table 5.2 presents summary
data on the duration, in months, of cabinet ministers in these countries.
Given that most ministers leave their position when the president who
appointed them does, the last column of the table shows average tenure
lengths as proportions of the length of the term. The most stable country

2 One manifestation of this type of inaction is the under-execution of the budget in the Ar-
gentinean bureaucracy. Interestingly, Abuelafia et al. (2009) find that the longer the period a
minister has been in office, the less the under-execution of the budget. That is, it seems that
ministers—and the people who work with them—Ilearn the workings of the bureaucracy while
in office. The relationship between ministerial turnover and under-execution of the budget was
confirmed in interviews with an official in the ministry of social affairs during the government
of President De la Rua (Rosalia Cortés, Buenos Aires, June 2001).

30 There is very little empirical work connecting turnover in the cabinet to policy performance
outside the economic arena. For examples in other policy arenas, see Huber (1998) on health
care cost containment, Corrales (2004) on education, and Abuelafia et al. (2009) on the effect
of turnover on the ability of bureaucrats to execute the budget.

31 For reference, Chang, Lewis, and McCarty (2000) find that the average tenure of political ap-
pointees in the United States is 33 months for all positions (down to assistant secretaries), and
34.7 months (almost three years) for secretaries only (with a presidential term of four years). Their
data cover the period 1789-2000. Not much work has been done on the stability of individual
ministers in parliamentary systems, but there is some evidence that they are more stable than
ministers in presidential countries, in particular in Latin America (see Blondel, 1985; Przeworski
et al., 2000; Martinez-Gallardo, 2005).
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TABLE 5.2 | Duration of Ministers, by Country, 1990-2003 (months)

Country N Mean SD Min Max  Term®  Mean/Term
Peru 188 13.29 11.18 1 64 5 0.22
Venezuela 165 18.98 15.57 1 59 6 0.28
Bolivia 213 13.77 10.69 1 47 4 0.29
Ecuador 160 18.02 13.80 2 47 5 0.30
Colombia 211 14.87 9.09 1 47 4 0.31
Argentina 125 20.17 18.51 1 106 5 0.34
Brazil 106 16.76 18.04 1 95 4 0.35
Paraguay 77 21.57 16.94 3 73 5 0.36
Chile 56 31.07 18.79 5 71 5 0.52
Mexico 92 39.59 26.87 1 135 6 0.55
Costa Rica 113 27.86 14.34 3 47 4 0.58
Uruguay 85 29.30 22.10 1 105 4 0.61
All countries 1,591 19.84 17.08 1 135 4.75 0.39

Source: Martinez-Gallardo (2005).

Note: Excludes presidents and administrations who were still in office by the end of 2003. Includes a
subset of the ten most important portfolios.

@ Chile and Argentina changed the length of the presidential term during the time of the study: Argentina
from four to six years and back to four years; and Chile from four to six years. Numbers in the table for
these countries are averages.

by this measure is Uruguay, where ministers are in office an average of
61 percent of the four-year term, followed by Costa Rica and Mexico.
On the other side of the scale, ministers in Peru, Venezuela, Bolivia,
Ecuador, and Colombia are in office less than a third of the length of
the presidential term.

A related measure of the difficulty of coordinating policy is the
number of ministers that occupy a portfolio throughout an administra-
tion. As before, cooperative outcomes will be harder to achieve where
the number of players within a portfolio is large and where their identity
(and priorities) tend to change often. Figure 5.4 shows the number of
ministers per ministry in the most important portfolios in the same 12
Latin American countries.>? The variation between countries is striking.
During this period, the average number of ministers per portfolio in

32 See Martinez-Gallardo (2005) for data sources and for a complete list of the top portfolios
for each country.
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Ministers per Portfolio by Country, Latin America, 1985-2003
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Chile was slightly over four; in Peru, Colombia, and Bolivia, the average
was nearly three times greater (between 11 and 12 ministers, on average).

To summarize, rapid turnover shortens the time horizon of policy-
makers, who tend to favor policies that have benefits they can capitalize
on in the short run, regardless of their potential future costs. A certain
degree of cabinet stability is necessary to promote the accumulation
of knowledge and expertise that fosters better policies. Stability helps
build relationships of authority and control within the agencies of the
executive, which are central to policy implementation.

The flip side of cabinet stability is the ability of presidents to
change their cabinet in response to changing circumstances during their
term.} Cabinet changes sometimes respond to the need for innovation
in policy—the need to bring new people to the decision-making process
and, with them, new skills and ideas. Overly long tenures can lead to
stasis, complacency, and even corruption. In the context of presidential

33 There is little work on the use of appointments by presidents in Latin America to deal with
changes in the policy environment (see Martinez-Gallardo 2005), but there is some evidence
that in parliamentary systems presidents use this mechanism to react to crises (see Dewan and
Dowding, 2005).
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systems, a certain amount of turnover might act as a “safety valve” that
protects the president from ongoing crises (Mainwaring and Shugart,
1997). Unfortunately, from an empirical perspective, the point at which
healthy stability turns into unhealthy stasis is hard to pin down sys-
tematically.®*

A Characterization of Latin American Cabinets

In the study of presidential political systems, the president’s role in
policymaking has been widely studied and documented. The role of
the president’s closest advisors—his or her cabinet ministers—has been
largely ignored, however. This chapter has taken a step toward redress-
ing this oversight by surveying some of the most prominent features of
cabinets in Latin America and the main mechanisms through which
they affect policymaking.

The chapter highlights both similarities in cabinet politics across
Latin America and the enormous variation in how cabinets work. There
are many differences in how cabinet members are appointed, especially
in the number of parties involved in cabinet formation, in how they
organize for work (although there is a growing trend for presidents to
delegate coordination tasks to someone else), and in the degree to which
cabinet instability is problematic for policymaking. But there are also
some common trends. One of these is the key role that individual min-
isters play in every stage of the political process. The predominant role
of finance ministers in policymaking is another constant throughout
the region. A third common trend is the relatively low level of cabinet
stability that prevails in most Latin American countries.

The big question is, what is the significance of these features of
cabinet politics? Does it matter how large the cabinet is? Does rapid
turnover of ministers really affect policy outputs? Given the limited
evidence available on the subject of cabinet politics, it is hard to give
unambiguous answers to these questions. In concluding, however, this

study looks briefly at some preliminary evidence.*

3% For a discussion in the context of parliamentary systems, see Huber and Martinez-Gallardo
(2004).

35 Recently, some authors have started to analyze the effect of cabinet characteristics on policy
in a wider cross-section of countries but without looking specifically at presidential countries.
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Table 5.3 uses the data set out in the chapter and classifies countries
according to the extent to which each feature of cabinet politics is pres-
ent. In spite of the limitations of the data, some clear patterns emerge.
Several cases stand out. Venezuela, Peru, and Ecuador have unusually
large and unstable cabinets, even in the economic policy arena, where
ministers tend to have short terms. In Peru, the existence of strong cen-
sure authority in the legislature is an additional source of tension and
instability. On the other end of the scale, Uruguay has a small number
of portfolios, as well as a small number of ministers per portfolio, low
levels of cabinet instability, and long-lasting finance ministers. In Costa
Rica, cabinets have been remarkably stable, organized around cohesive
and disciplined political parties. In Mexico, cabinets have been rather
large but levels of stability have been high compared to other places,
including stable finance ministers, who have a strong influence over the
design of economic policy.

Connecting the trends shown in Table 5.3 with policy outcomes,
as measured by the index of the quality of policy constructed for the
IDB report The Politics of Policies (IDB, 2005), yields evidence that these
factors matter—although some important exceptions exist (Stein and
Tommasi, 2007).3¢ Among the 12 countries in Table 5.3, Venezuela,
Peru, and Ecuador are all below the mean level of policy performance.
Uruguay, Costa Rica, and Mexico all score as high on the policy index.
The most notable exception is Brazil, which scores low on measures of
cabinet stability but is ranked among the top policy performers, and
Bolivia, which scores higher in the quality of its policies than one would
expect given its relatively high cabinet instability.

The policy index includes several dimensions of policy outcomes
(stability, adaptability, enforcement, coordination and coherence, public
regardedness, and efficiency). Cabinet politics should be expected to affect
each dimension differently. In particular, the most direct relationship
should be expected between the stability of cabinets and the stability of
policy outcomes. This study has argued that cabinet instability is bound

For example, Scartascini, Stein, and Tommasi (2008) present preliminary evidence showing that
cabinet stability matters for explaining the characteristics of policies, particularly the degree
of coordination of public policies, and Wehner (2009) studies the impact of the number of
ministries on fiscal results.

36 The authors have recently expanded the database to cover a wider cross-section of countries
(Scartascini, Stein, and Tommasi, 2008; Berkman et al., 2009).
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FIGURE 5.5 | Cabinet Features and Policy Stability, Latin America
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Source: Data on cabinet stability from Martinez-Gallardo (2005) and data on policy stability from IDB (2005).

to have a negative effect on the ability of ministers to credibly commit to
long-term policy outcomes and that shifts in policy are bound to result
when constant turnover prevails. This claim appears to be supported
by the available evidence. Figure 5.5 plots an average of the measures of
cabinet stability presented in the chapter and in Stein and Tommasi’s
index of policy stability. The figure shows a significant upward slope,
connecting grater cabinet stability to policy stability.>’

Both Table 5.3 and Figure 5.5 provide preliminary support for the
idea that cabinet politics indeed matter for policy performance in the
presidential countries of Latin America. Where cabinet decision mak-
ing is more fragmented and cabinets are more unstable, policymaking
tends to suffer. Whether these variables are related systematically across
a wide cross-section of presidential systems remains to be tested in
future research.

37 The correlation between the two variables is .6 and is significant at the p<.05 level.
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CHAPTER 6

The Weakest Link:

The Bureaucracy and
Civil Service Systems in
Latin America

Laura Zuvanic and Mercedes Iacoviello, with
Ana Laura Rodriguez Gusta

The bureaucracy is commonly understood as a body of officials, an orga-
nizational apparatus, or even an employment system. As an institution,
the bureaucracy can be seen as a coordinated set of operating rules and
guidelines whose purpose is to guarantee the continuity, coherence, and
relevance of public policies on the one hand, and prevent the discretion-
ary exercise of public power, on the other. Overall, the bureaucracy is
a crucial player in the design and execution of public policy. From the
point of view of the policymaking process, the bureaucracy is particu-
larly important because it is the body in charge of preparing, executing,
controlling, and evaluating public policies. Accordingly, the bureaucracy
is a central institution in the effective functioning of the democratic
system and oversight of the rule of law. This is especially true given the
growing challenges facing public policies in Latin America.

The bureaucracy can act as a brake on arbitrary actions, be a safe-
guard of legal certainty, and be crucial for effective and efficient govern-
ment action. However, these roles can be fulfilled only if the bureaucracy
fulfills certain characteristics. Only an impartial and transparent bu-
reaucracy can generate legal certainty. A professional bureaucracy helps
limit the adoption of opportunist policies and strengthens the confidence
of actors to comply fully with the commitments they contract as part of
the agreements into which they enter. Moreover, a correctly functioning
bureaucracy prevents capture of public policies by corporate interests
(Evans, 1992). In the more specific sphere of the decision-making process,
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a professional bureaucracy can be an additional channel to reinforce
intertemporal political agreements. As explained in Chapter 1 and
further developed in Spiller, Stein, and Tommasi (2008), intertemporal
cooperation increases the effectiveness of policies by limiting the pos-
sibility of reversing decisions on the basis of short-term considerations.

Unfortunately, the bureaucracy seldom plays this role in Latin
America. The reality of the region is one of states with a weak capac-
ity to execute public policies. To a large extent, this weakness has been
associated with the low level of professionalization and stability of the
bureaucracies of Latin American countries. Some studies have suggested
that bureaucracy has functioned as an employment system in the hands
of politicians and corporate interests. As a result, bureaucracies in the
region are seldom characterized by regularized and impersonal proce-
dures and employment decisions based on technical qualifications and
merit (Klingner and Pallavicini Campos, 2001; Prats i Catala, 2003).

There is no formal definition of the role of the bureaucracy in the
national policymaking processes in the region: from design to execution,
including evaluation, control, and follow-up, and provision of inputs for
discussion of policy alternatives. Constitutions only vaguely mention the
role of “service” to the nation by public employees. Civil service statutes
define the obligations with respect to compliance with laws and regula-
tions, tasks and functions, the orders of superiors, and responsibility
for public property, leaving vague how public officials should contribute
to and be involved with public policy, even in its most mechanical and
operational aspects.

One might expect that the regulations covering the career lad-
ders of officials would provide more information about the expected
performance of bureaucratic bodies. For each occupational group, the
regulations define levels of responsibility and the type of function to be
performed. However, the low level of development of systems of work
organization in the region leads to an ad hoc definition of jobs and job
profiles, which are not part of more global criteria related to the functions
and roles assigned to specific sectors of the bureaucracy.

This chapter shows that the region’s bureaucracies take on diverse
roles that are very often contradictory. This diversity varies according
to their degree of professionalism and neutrality with respect to the
execution of public policies. Bureaucracies also vary according to their
degree of stability and capacity to adapt, and their orientation to the
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public interest—or, to the contrary, their use as a private resource by the
political parties or even by the public employees themselves, who are
able to defend their interests because they are protected by job security.

Characterization of Latin American Bureaucracies: Strategic
Human Resource Management

To what extent are bureaucracies equipped with the institutional attri-
butes needed to manage increasingly complex public policies in changing
conditions? To guarantee some stability in the results of public policies,
an independent and stable bureaucracy must be assured. This type of
bureaucracy depends on the effectiveness of rules and practices that
adhere to criteria of merit, accountability, transparency, and flexibility
(Grindle, 1997).

In other words, the procedures, rules, and practices of public
employment to a large extent influence the institutional capacity and
effectiveness of the bureaucracy in designing and executing public policy.
The rules of public employment are (or are not) a source of motivation
for officials, as well as monitoring their activities and the quality of their
work and results.

What is the current situation in the region? The discussion that
follows takes a detailed look at the situation of Latin American civil
services in order to identify some common trends and highlight the
differences between national cases. This empirical exercise takes as a
reference point for evaluation the integrated model of strategic human
resources management proposed by Francisco Longo (2002, 2004).

This study takes into account the development of the civil service
based on adjustments between organizational strategy and the behavior
of officials. It proposes a system-based approach to human resources
management. It takes a broad view of the functioning of human resource
management that integrates internal context, environment, strategy, and
results in an analysis of the coherence of the organizational strategy.

In line with this broad view, this study examines a series of human
resource management subsystems, covering human resource planning,
organization of work, employment, performance, pay, development, and
human and social relations (see Table 6.1).

This study uses findings from an evaluation of civil services in 18
countries of the region according to the reference model (Echebarria,
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2006). This same conceptual model was taken as the basis for preparation
of the Ibero-American Civil Service Charter (CLAD, 2003), which was
approved by the countries of the region as the standard at which their
public personnel management should aim.

Taking this integrated strategic model of human resources manage-
ment as point of reference, what can be said about the region? First, the
region’s civil services are very far from the proposed model. Instead of
the integrated strategic management that the model suggests, the region
seems to be characterized by a segmented human resources management,
with decisions and procedures that are more random than planned (Ia-
coviello, 2006). These characteristics can be more or less dysfunctional
in relation to the design and execution of public policies depending on
the national environment in question. Despite the deficiencies, some of
the human resource management subsystems of the model are closer to
the proposed standard.

Consider first qualitative and quantitative human resources plan-
ning, which suffer from important deficiencies in the region. The planning
of government policies and budget projections concerning personnel are
rarely coordinated with the public sector’s institutional indicators and
organizational strategies. On the contrary, the planning of policy guide-
lines is often separated from their human resources needs, producing
serious mismatches between the personnel needed for implementation
of successful public policies and the personnel available. This gap results
in ineffective instruments of government coordination.

These shortcomings are compounded by the great difficulty of
establishing systems of updated, relevant, and reliable information suit-
able for use by senior public service heads and supervisors in personnel
management. The construction of these information systems also must
contend with considerable vagueness in the definition of jobs and profiles
in public organizations, which is intensified by the difficulties of carrying
out an effective evaluation of the performance of organizations and their
members. With respect to pay, efforts are centered only on guaranteeing
the formal administration of wages, without any effective coordination
with the organizational strategy and with the development of incentive
systems for individuals. These shortcomings in the pay system affect
effort. It is common to find situations where public policies are imple-
mented with difficulty because inequalities in the pay of officials or even
low wages among certain specialized occupation groups do not foster
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the necessary levels of commitment to the work. Some researchers have
called this gap “substantive absenteeism.”! There are only a few cases in
the region of pay structures that act as positive incentives.

Latin American countries have different methods of hiring and
promoting officials. In some, admission into public employment oc-
curs only through political connections. In others, some admission
schemes are based on merit criteria used in the selection and promo-
tion of employees—although with clear difficulties of implementation.
Other countries have solid merit systems in recruitment and promotion
of employees, with Brazil a leading case. Because of the importance of
merit in the construction of an efficient bureaucratic body to implement
public policies, and because the caliber of the bureaucracy based on merit
varies considerably in the region, the discussion that follows focuses on
analyzing how merit criteria influence decisions in entry, promotion,
and dismissal of personnel.

Merit Criteria in the Region

How are the most capable candidates selected from a set of aspirants?
What mechanisms are used to attract aspirants in the first place? Are
the mechanisms particularistic or do they offer comparable opportuni-
ties to similarly qualified personnel? Are the officials selected those who
are most capable or those with personal or political connections to the
bosses in power? To tackle these questions, this study works with a merit
index prepared for the reference management model.

This index measures to what extent objective, technical, and pro-
fessional procedures exist and are followed to recruit, select, promote,
compensate, and dismiss employees from an organization. By evaluating
ten critical points,? this index offers a summary measure of the effec-
tive guarantees of professionalism in the civil service and the effective
protection of officials from arbitrariness, politicization, and private
benefit-seeking. Merit is displayed in the practices of selection, promo-
tion, and dismissal of officials from the state apparatus. Following this

! We thank Humberto Martins for suggesting the use of this term.

2 The methodology evaluates 93 critical points that reflect best practices in relation to the various
aspects of human resource management. Each index is constructed as a weighted average of a
selection of critical points. Evaluation is based on analysis by a team of experts of quantitative
and qualitative information.
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index, merit not only includes professional or occupational qualifications,
but also the expertise acquired in practice and the capacities needed to
work in more specific areas.

The merits of a candidate can be evaluated through objective proce-
dures (knowledge tests) or subjective ones (interviews). They also involve
open competition mechanisms and universal procedures for aspiring to a
position in the public sector. Ideally, only the suitability of the candidate
should be taken into account in human resources management, leaving
aside considerations that have nothing to do with job performance, such
as attributed characteristics or political loyalties.

Low values on the scale from 0 to 100 imply absence of objective,
universal, and technical considerations, while high values reflect estab-
lished merit criteria in personnel management practices.

In general in the region, the merit index suggests that the system-
atic and institutionalized use of merit criteria for selection, promotion,
and dismissal of employees is infrequent. This situation is reflected in
an average of only 33 points (out of 100) for Latin American countries,
although, as discussed later, there is an enormous spread—between 87
points for Brazil and 2 points for Panama.

Paradoxically, one of the most developed normative aspects of civil
services in the region is the selection of employees based on merito-
cratic principles, which has even achieved constitutional status in some
nations. There has been no lack of attempts to introduce merit-based
competition for recruitment of new employees, but with very uneven
success. Moreover, it is not common to promote personnel to other,
more responsible posts based on their merits and work qualities. When
there are objective promotion practices, they are based more on length
of service than merit, understood as performance. Finally, dismissal of
career officials is very difficult; when it occurs, it does not necessarily
reflect bad performance but political “purges” (which can involve tortu-
ous legal questions for many years).

Based on these trends, use of merit in bureaucratic bodies varies
from country to country, as can be seen in Figure 6.1. Brazil, Chile, and
Costa Rica head the list, with indexes between 55 and 90 (out of 100),
which reflects widespread acceptance of the principles of merit in deci-
sions on selection, promotion, and dismissal of public servants. Brazil,
Chile, and Costa Rica are the three cases where merit criteria are most
embedded in personnel management, putting them—in principle—in
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the best situation for the tasks of preparation, implementation, and
control of public policies.

Brazil has a considerably institutionalized universal system for cov-
ering positions through public competitions for both functional careers
and temporary posts under the Labor Contract Law. In Costa Rica, merit
is the prevailing principle (based on the Civil Service Statute of 1953) and
recruitment is open to all candidates, with the possibility of dismissal for
reasons of poor performance. In Chile, the Administrative Statute (1989)
establishes competitions for entry into different areas; the New Deal on
Employment Law (2004) introduces merit criteria for selection to posts
of free appointment through the Senior Public Management System.

The next group of countries, with indexes between 30 and 55,
includes Argentina, Colombia, Uruguay, Mexico, and Venezuela. Here,
merit-based practices coexist with traditions of political patronage. A
third group of countries—Bolivia, Paraguay, the Dominican Repub-
lic, Ecuador, Peru, and the Central American countries (except Costa
Rica)—have indexes below 30 points. This indicates strong politicization
of decisions on selection, promotion, and dismissal; in addition to the
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absence of institutionalized merit-based criteria for selecting person-
nel, there are no protection mechanisms against arbitrary practices in
personnel management.

Mexico, Venezuela, and Colombia have very politicized situations,
but with a strong movement to include merit in personnel management
based on new legal frameworks. In contrast, Uruguay and Argentina
illustrate how attempts to develop an administrative career and reform
the civil service have stagnated because of prohibition on entry of new
employees into the workforce. This is made worse by the use of parallel
recruiting mechanisms, particularly in programs with international
funds for implementing sectoral public policies. Under the same nu-
merical result, countries display two very disparate tendencies: those
that are trying to put situations of strong politicization behind them
and introduce rules based on professionalization criteria still in their
infancy; and countries with a longer tradition of administrative careers
that have stagnated, with length of service predominant in considering
criteria of personnel management.’

Finally, there are the countries with the lowest levels of merit, with
strong politicization of personnel decisions. In some cases, political
interference violates the principles of merit established by law. In other
cases, legal ambiguity permits political favoritism. Politicization of entry
and dismissal leads to the general absence of career systems. In several
of these countries, the party membership of employees can be predicted
by their year of entry (Geddes, 1994).

In Panama, Honduras, Nicaragua, Guatemala, Peru, and Ecuador,
a mass replacement of officials occurs every time the administration
changes. This type of “revolving door” is a problem because public
policies need continuity of resources for follow-up and control. If the
most capable employees with specific knowledge are dismissed, then
policies will be affected. Ironically in these countries, the laws establish
merit-based entry—in some cases for decades. In Paraguay and in the
civil service segment in the Dominican Republic, legal ambiguity en-
courages a high level of politicization of recruitment decisions because
only minimum standards are required for entry. In El Salvador, there
is a curious “institutionalization” of a special selection procedure for

3 The change of administration in Uruguay has put professionalization of the civil service back
on the reform agenda as one of the priority reforms.
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candidates suggested by politicians. In Bolivia, political criteria continue
to predominate in personnel decisions, although the institutions that
have reformed under the umbrella of institutional reform projects—usu-
ally financed by external donors—have hired personnel through open
public competition.

Variations in Functional Capacity

Apart from merit, the integrated model of strategic personnel management
calls for bureaucracies to have certain capacities to attract, retain, and
manage qualified personnel. What influence do civil service practices and
procedures have on the work motivation and commitment of employees?
Can these structures promote a real vocation of public service, with
officials committed to the quality of their work and service to citizens?

The functional capacity index* evaluates how and how much exist-
ing procedures and practices in the civil service can influence employee
behavior, and if they serve the purpose of strengthening the commitment
of officials to the institution and to their jobs. Functional capacity does
not operate in a vacuum, but is influenced by the quality of the systems
of pay and performance evaluation. The perception of an equitable
compensation in relation to the private sector (external equity) and to
the rest of the public sector (internal equity) is a requirement for attract-
ing, motivating, and committing trained personnel. The motivation and
retention of officials are also affected by the nature and extent of follow
up of individual, group, and institutional performance, and the degree
to which performance effectively influences decisions affecting careers
(assignment of tasks, promotion, monetary or nonmonetary recognition).

So what is the state of functional capacity in the region? What
are the values for the reference index? The average for this index in the
countries of the region is 30 (out of 100), with a maximum of 61 for Brazil
and a minimum of 11 for Honduras. As can be seen in Figure 6.2, the
spread of the results is high, but less than for the merit index.

* This index is constructed on the basis of a weighted average of the valuation of 41 critical points
that reflect a series of best practices associated with the capacity of the system to guarantee key
competences for public management (competence); its effectiveness for creating incentives
for productivity, learning and quality of service (incentive effectiveness); and its flexibility for
promoting adaptation to change (flexibility).
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FIGURE 6.2 | Functional Capacity Index
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In general, the civil services of the region have fairly undeveloped
management systems. Likewise, there is no real wage policy. In practice,
wage policy is determined by budgetary restrictions, which generate
decisions that undermine the objective of guaranteeing the internal and
external equity of remuneration. There are few experiences of variable
remuneration systems that effectively relate individual performance to
compliance with targets. Those that do exist are arbitrary. In most cases,
attempts to associate incentives with individual performance tend to gener-
ate conduct outside the norms, such as rotation of officials with maximum
qualifications during the evaluation period, to give all officials the op-
portunity to access an additional bonus, which undermines the system.

Despite these tendencies in management of pay and performance,
the functional capacity of the region’s bureaucracies is not homogeneous.
As seen in Figure 6.2, Brazil and Chile have indexes of close to 60 points
out of 100. Their indexes reflect ordered systems of wage management
with relative internal equity, and the existence of processes aimed at
improving wage competitiveness, along with evaluation processes that
take into account group and institutional management.
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These countries have more developed and coordinated systems
of performance management, wage structure, and incentive systems.
For example, in Chile, pay management is centralized, which promotes
a high degree of fiscal discipline. With pay associated with aspects of
management (such as the Management Improvement Programs) based
on institutional and collective incentives, the Chilean civil service has
achieved some flexibility in its functional capacity. Brazil has reformed
its wage structure, with important efforts to make it competitive based
on benchmarking studies. Individual and institutional performance
evaluation schemes have also been developed.

The next group of countries, which have indexes between 35 and 50
points, consists of Costa Rica, Argentina, Colombia, Uruguay, Mexico,
and Venezuela. This group, despite having made some pay reforms, is
characterized by the persistence of strong internal inequities and very low
competitiveness of the managerial salaries when compared with similar
occupations in the private sector. Performance evaluation is practiced
only for show. It is not transformed into a reliable management tool
capable of distinguishing between good and average performance. In
Venezuela and Colombia, the system is distorted by the excessive benevo-
lence of supervisors, while in Argentina and Uruguay the problem is a
forced rotation of scores for the high performers. That is, despite actual
performance, the best scores are assigned to different officials each year
as a reaction to the forced distribution of evaluations that establishes a
maximum percentage of employees that can be assigned to each evalua-
tion category. Consequently, some high performers may not be rewarded
as such because of the preestablished fixed proportions across the staff
distribution. An exception is Costa Rica, which has a slightly broader
development of evaluation practices. At the other extreme, in Mexico,
evaluation practices are pending implementation. With respect to pay
management, progress in terms of definition of wage scales based on
tasks and levels of responsibility is held back by situations of internal
inequity and problems of wage competitiveness in the managerial sectors.
The inequity is based on the multiple sources of additional compensa-
tion which continue to represent an important part of remuneration
(despite attempts at unification). For example, in Colombia, additional
pay represents 50 percent of the basic wage, on average.

The countries with the lowest functional capacity (between 10 and
25 points) are the Dominican Republic, Bolivia, Ecuador, El Salvador,
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Guatemala, Nicaragua, Peru, Panama, Paraguay, and Honduras. These
countries have multiple pay criteria with no relation or coordination,
coupled with the absence of systematic and transparent information on
remuneration, together with high levels of inequality and almost total
absence of any kind of performance evaluation criteria.

Pay criteria vary greatly for different groups of officials, so it is not
possible to guarantee a minimum of internal equity to which levels of
responsibility or complexity of tasks and pay levels can be associated.
Consequently, lack of motivation or the sense of inequality in the civil
service is not surprising. The cases of Peru and Ecuador are paradigmatic
in this respect. In Peru, only 40 percent of wages are paid by the unified
payroll, which makes it practically impossible to obtain information
for wage management. In Ecuador, the enormous diversity of regimes
creates deep internal inequities, which create “classes of bureaucrats.”
The term “golden bureaucracy” is usually used to refer to sectors with
privileged pay—which creates envy and resistance in other bureaucratic
groups. Moreover, several of these countries have not even established
individual performance evaluations (Panama, Nicaragua, Paraguay, and
Guatemala), or such evaluations are undertaken only in pilot bodies
(Bolivia), in some restricted sectors (the Dominican Republic), or for
personnel under special statutes (Honduras).

So far, the discussion has considered the aspects of merit and
functional capacity separately. It is possible to examine them together; in
this way, a “summary” of the characteristics of the national civil services
can be obtained, based on simultaneous consideration of these aspects.

Bureaucratic Configurations

Are some bureaucracies more professional and others less professional?
Are some more flexible, with the capacity to adapt to the environment?
Are others more focused on procedures?

Looking at bureaucracies broadly this way means approaching
them as organizational configurations. By configuration is meant the
global form and logic of the functioning of a civil service; this covers
the set of practices and structures that produce its peculiar attributes.
Two different ways of working with the organizational configuration
approach follow. Both are empirical but each takes a different level of
analysis as reference.
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In the first way, bureaucratic configurations are distinguished by the
level of development of their management systems. This approach aims to
demonstrate the state of the civil service in any given country. The unit
of analysis continues to be the national case. The objective of the exercise
is to classify the countries of the region by the degree of development of
their civil service taken as a whole. This degree is established in relation
to the human resources management model used as reference (Longo,
2002). The advantage of this approach is to provide a “summary” view
of the bureaucracy of a particular country.

The second way changes the level of analysis and the aspects of
interest in question. The level of analysis becomes the organization,
whether taken individually or as a set of organizations with common
attributes, rather than the national case. From this point of view, it would
be incorrect to say that a national case has a single bureaucracy; rather
it has multiple types of bureaucracies or organizational configurations.
The advantage of this approach is that it offers a view of the variations
existing inside a single national bureaucracy.

Bureaucratic Configurations by Level of Development of
the Civil Service

Considering the merit and functional capacity indexes simultaneously, the
countries analyzed can be grouped according to three levels of bureau-
cratic development (see Figure 6.3). Brazil and Chile stand out: their civil
services are more developed. In relative terms, these two countries have
institutionalized civil services with practices that take into account the
abilities and credentials of officials, and structures that tend to maintain
and develop a higher quality of work in the service.

These countries construct their professional civil service in differ-
ent ways. While Brazil is a more classic bureaucracy in its procedures
and structure, Chile has elements close to the New Public Management
in its personnel management.® Aside from these important differences,
both cases converge in the use of criteria where performance-related
achievements and work incentives play a central role for public officials.

5 New Public Management is a broad term used to describe the new management philosophy
that has accompanied the institutional reforms since the 1980s, which tried to bring about both
greater cost-efficiency and organizational flexibility.
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A second group of countries has civil service systems that can be
classified as intermediate: Colombia, Argentina, Costa Rica, Uruguay,
Mexico, and Venezuela. Their bureaucracies are relatively well structured.
In some posts a high percentage of officials have achieved job security,
so there is a certain permanence to the bureaucracy. However, some
of the guarantees of merit or management tools that permit effective
utilization of the competences of employees, groups, and institutions
have not been consolidated.

A third group of countries has bureaucracies with minimal devel-
opment: the civil service system either cannot guarantee the selection
and retention of competent personnel or does not possess management
mechanisms that effectively influence the behavior of officials. This group
includes the Dominican Republic, Nicaragua, Guatemala, Bolivia, Ecuador,
Panama, Peru, El Salvador, Paraguay, and Honduras. Here, politicization
is so strong that it hinders the development of a professional civil service.

Aside from these general comments on the comparison between
different countries, civil service systems do not exist as homogeneous
and uniform structures. For this reason this study proposes a typology
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that reflects the bureaucratic configurations that coexist in the systems
of public employment in the region.

Bureaucratic Configurations Combining Autonomy and
Technical Capacity

Bureaucracies even in the same country are far from being homogeneous
actors. A civil service is a set of complex and interdependent organizations
with differences with respect to the use of merit and functional capacity.
Admitting the possibility of this heterogeneity can provide some clues to
understanding the internal dynamic of the state apparatus and the degree
to which different parts of the bureaucracy can play different (and even
contradictory) roles in the public policy cycle, even in the same country.

Such heterogeneity is better observed from a public policy approach
rather than a self-contained bureaucratic analysis approach. The emphasis
on trying to understand bureaucracies from the point of view of the de-
sign and execution of public policies means that merit becomes relevant
insofar as it strengthens the autonomy of bureaucracies and helps them
develop their own prestige and institutional culture. Functional capacity
also takes on renewed importance from the point of view of public policies
because such policies require increasing technical skills for execution.

Taking the existence of this heterogeneity as starting point, and
using individual public organizations (or sets of them) as unit of analy-
sis, a typology is created that is appropriate for the different types of
bureaucracies found in the countries of the region. Bureaucracies are
mapped onto two axes: autonomy and technical capacity. Four distinctive
categories result from the intersection of two axes: variables that relate
to merit and functional capacity.®

What does autonomy mean? Autonomy means the degree of isolation
from political manipulation and from rent-seeking interests outside the
state.” This variable is one of the central aspects considered in the merit
index presented in the previous section.

© This typology is based on the one in Zuvanic and Iacoviello (2005).

7 This definition of autonomy is similar to that presented by Peter Evans and called embedded
autonomy (1992). The difference is that this study puts more emphasis on autonomy in relation
to the use of public posts as resources for exchange by the political parties.
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Bureaucracies protected from political interference can act more
professionally without being captured by external special interests. Au-
tonomy means that a bureaucratic body is governed by its own regulations
and rules. Nevertheless, extreme degrees of autonomy—or its exercise
not subject to norms—can lead to bureaucrats becoming corporative
actors that favor their own interests over the public interest.

What does technical capacity mean? The bureaucracy is partly a system
for doing a job: delivering goods and services to citizens. The production
processes of these goods and services, together with the use of technol-
ogy, require that the competences of officials be developed so that they
have the skills needed to solve efficiently the problems that arise during
their work.

Technical capacity thus does not only depend on whether the of-
ficials have the credentials to support a position, but also on the work
skills they need to perform their tasks, whether acquired through formal
education or on the job. The bureaucracy must also offer the incentives
to put these competences to work. At this point, aspects of the “merit”
variable come into play that go beyond a simple guarantee of political
noninterference, in combination with aspects of the “functional capac-
ity” variable, which has an impact on the motivation and commitment
of officials.

By crossing these two variables, a typology emerges that results
in four categories of bureaucracy: administrative, parallel, patronage,
and meritocratic. Figure 6.4 summarizes these four categories. How are
these categories related to national civil services? First, different types of
bureaucracy can coexist in one country. For example, some organizations
in the civil service in Argentina are patronage bureaucracies (some of the
provincial or even municipal bureaucracies). Others are administrative
bureaucracies (the segment of administrative posts in national government
ministries). There are also parallel bureaucracies (those of international
programs), and meritocratic bureaucracies (the central bank).

Second, a national civil service can be characterized as administra-
tive, parallel, patronage, or meritocratic if one of these four categories is
the dominant type among its public organizations. If a broad majority
of the organizations of a given civil service fall into one specific type
of bureaucracy, then by aggregation, it can be said that a national civil
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FIGURE 6.4 | Bureaucratic Configurations and Prevailing Roles
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service is a specific bureaucratic type. But it is highly plausible that a
national civil service will be hybrid, combining two or more of the four
categories of bureaucracies.

The typology presented has heuristic purposes, which are intended
to introduce a more complex level of analysis into the evaluation pro-
tocols of civil services. This approach is also useful because each type
of bureaucracy is related to a different performance of public policies,
which will theoretically permit bureaucratic forms to be associated with
the performance of public policies in future work.

Administrative Bureaucracy

This type of bureaucracy is characterized by a high level of autonomy
backed by strong protection against “capricious” political interference
and special interests—mainly because of the job security that officials
enjoy. However, it has a low level of technical capacity since its tasks
are related to standardized procedures. This is the bureaucracy that
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typically executes the classic administrative functions, especially in
the ministries.

This type of bureaucracy is observed in central government bodies
subject to a general statute that regulates public employment and estab-
lishes a formal administrative career; however, these statutes acquire a
uniquely ceremonial value without any great consequence for day-to-day
activity. This category includes the cases of Ecuador, Peru, and Venezu-
ela, along with the unionized segment in Mexico, as well as the central
administrations of Argentina, Costa Rica, and Uruguay—although with
a somewhat higher degree of technical capacity.

In these countries, the administrative bureaucracy displays some
singular characteristics. Traditionally, officials have been appointed on
the basis of more political or particularistic criteria than exclusively
meritocratic ones, but in general tend to have stability. It is precisely
the job security clause (very often with constitutional status) that gives
this bureaucracy its autonomy, even against the vicissitudes of political
change.

The history of these organizations suggests that administrative
bureaucracies, at least in the form in which they exist in the countries
of the region, represent truncated or halfway attempts to develop ratio-
nal, hierarchical, merit-based bureaucracies that could strengthen their
technical capacity. Recently, these have been the bureaucracies most
affected by budgetary cuts and vacancy freezes (in Argentina, Peru, and
Uruguay), including retirement incentive packages, in the attempts at
state reform during the 1990s.

Their low levels of technical competence and of orientation toward
adding value have been difficult to transform. By way of illustration, the
training programs implemented do not necessarily lead to an increase
in technical competence. An important structural limit that these
bureaucracies face is the fact that their tasks are generally routine and
standardized in public policy environments of low uncertainty.

What is the role of this type of bureaucracy in relation to public
policy? In general, administrative bureaucracy has little capacity to play
an active role in the different stages of the public policy cycle. With
respect to policy design and crafting, its scant technical capacity pre-
vents it from having any real influence in the decision-making phase.
Moreover, policy design, crafting, and decision making take place in the
ministries, reinforcing the isolation of the administrative bureaucracy,
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which is perceived by the political leadership as a mere operational body
or even as an obstacle to implementation.

The flip side is that these bureaucracies have little potential for
transforming themselves into a resource for political exchange because
of the stability of officials and their lack of importance for public policy,
especially in strategic cases. Paradoxically, this lack of political attractive-
ness has made them irrelevant for several of the region’s governments:
they have nothing to gain and nothing to lose from them.

Despite this situation, administrative bureaucracies occasionally
assume an important role in implementation, although with a bias toward
formalism and control of bureaucratic procedures rather than effective
and substantive management of services.

Patronage Bureaucracy

This type of bureaucracy is formed by public officials who enter the
administration—usually temporarily—because of certain criteria of
political loyalty or party membership, with no consideration of their
technical capacity. These bureaucracies are fragile because a change in
the government party or even simple shuffling of authorities in a ministry
can result in mass changes of officials.

This type of bureaucracy has no autonomy in the political sys-
tem—which manages it arbitrarily, even in relation to dismissals. It does
not develop technical capacity because what is at stake is political favor
rather than interest in recruiting officials with the competences needed
to implement complex public policies.

The most severe cases are in the Central American countries (ex-
cept Costa Rica), and in the Dominican Republic, Paraguay, and Bolivia
(except in some meritocratic enclaves). Some of these characteristics also
exist in specific bureaucracies in certain countries, such as Argentina,
Colombia, and Peru, under transitory or special employment regimes that
give the government increased flexibility in appointments and dismissals.

The role that patronage bureaucracy can come to exercise in public
policy is linked to its primary character as a political resource of the
governing party. This type of bureaucracy is an extension of the partisan
political actor, and it can exercise a certain veto power over professional
or meritocratic bureaucratic segments with which it comes into conflict.
Its role in policymaking or implementation is almost irrelevant, except
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on the operative plane of the most simple and routine tasks. It has a
strong presence in delivery of social services.

Parallel Bureaucracy

This type—also known as “technical team” or “project team” bureau-
cracy—is formed by technocrats or professionals whose special mode
of entry into the state is through flexible and fixed-term contractual
forms, a practice especially prevalent in the region during the 1990s
under the “management by project” system (Martinez Nogueira, 2002).
Their salaries are usually higher than those of the rest of the personnel
in the public administration.

Although these bureaucracies have developed in practically all
countries in the region, they are much more frequent in those with less
developed civil services. The intention is to cover the lack of qualified
human resources in the permanent workforce with external experts, as
happens in the Central American countries.

Because of their system of recruitment and the temporary nature
of their positions, this bureaucracy is characterized by a very low level
of autonomy with respect to the executive branch: the employment re-
lationship clearly depends on the political will of the executive to hire
personnel and renew their contracts. This employment regime is usually
governed by regulations on service contracts or other extraordinary legal
forms. The personnel hired are not part of the permanent structures
of the public administration, although renewal of these contracts has
become routine in various countries.

These groups of officials do not necessarily respond to a political
party, even though their entry is through these mechanisms. Bambaci,
Spiller, and Tommasi (2007) argue that, in the case of Argentina, these
“temporary bureaucrats” tend to respond to the individual political
patron who brings them to the post.

Their technical capacity is high, precisely because their recruitment
is based on the expert knowledge needed to implement sectoral public
policies and specific programs. They have specialized knowledge in some
specific policy area. In most cases they have been hired to cover specific
technical needs, and in some cases have developed technical-political
aptitudes. They usually form parallel institutions—or what have been
called “parallel ministries”—inside and outside the ordinary departments,
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asin Argentina and Mexico. These structures can be more or less success-
ful, and more or less resisted by the other internal bureaucratic actors,
because they form areas that are differentiated and not complementary
to the regular administrative apparatus (Martinez Nogueira, 2002).

Technocratic bureaucracies can take different forms. Some versions
have teams of technical advisers who perform key roles in designing
policy alternatives. These technocrats are close to the head of the execu-
tive branch or have important contacts with international cooperation
organizations, which means that their voice is heard at the time of policy
design.

At other times, this bureaucracy focuses on guaranteeing execution
of policies or projects, or effective delivery of certain public services.
The category includes the organizations that negotiate projects with
international financing or social funds.

What is the relation between this type of bureaucracy and public
policies? These technical teams take on extraordinary challenges in
the design and execution of public policy. They are hired for new work
schemes that require increased coordination between the state and civil
society, closer relations with international credit organizations, and tech-
nical abilities not usually associated with the permanent administrative
workforce. These parallel bureaucracies have promoted new public policy
schemes, such as those that involve implementation in public-private
institutional networks.

However, when it comes to long-term execution of public policies,
these parallel bureaucracies are of little use for building lasting institu-
tions because of their temporary nature and special relationship with the
executive branch. In general, at the end of the project little is left of the
institutions set up for its execution and the learning process ends with the
departure of the technical personnel. Martinez Nogueira (2002) cautions
that a close association between the public policies implemented in the
framework of these parallel bureaucracies and the ministerial action of
a specific government can create important political vulnerabilities and
uncertainties with respect to continuity of the efforts.

Meritocratic Bureaucracy

This category represents the Weberian classical ideal: this body of officials
is recruited by open mechanisms in which their credentials and merits
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have priority. After selection, they execute the tasks in the framework
of structured professional careers with good opportunities for mobility
and learning, and with a series of incentives for the professional per-
formance of the work.

This type of bureaucracy is characterized by a combination of
high level of autonomy and technical capacity. First, the autonomy is
based on the stability of the officials and on development of a career
where political interests respect organizational hierarchies. Second,
technical capacity is based on the relevance of the credentials and com-
petencies, and the training and learning on the job that takes place in
the framework of structured professional careers where promotion and
advance are tied to a higher degree of complexity of tasks and exercise
of responsibility.

Meritocratic bureaucracies form a specific culture, although some-
times an isolated one, with strong group cohesion, which can produce
institutional bias. They also claim autonomous decision-making spaces,
which in many cases create conflicts for them with other government
departments. They can form alliances with other departments and even
with external social interests, which grants them capacity to mediate
between these different interests but also opens them to capture.

Meritocratic bureaucracies predominate in the civil services of
Brazil and Chile. They are also observed in various countries among
the special bodies linked to the fiscal or economic bureaucracy. Central
banks, regulatory agencies, and tax administrations tend to be merito-
cratic bureaucracies. Examples include the National Tax Administration
Superintendency (SUNAT) in Peru, and the Internal Tax Service in Chile.
These meritocratic bureaucracies also exist in the professional career
segment in Mexico, and among diplomatic corps in various countries
of the region (the most outstanding case being Itamarati in Brazil). In
Argentina, a paradigmatic case of this type of bureaucracy is the so-called
Government Administrators, a cross-cutting body of officials recruited
on the basis of merit, who have highly technical careers.

In general, these bureaucracies are very active in the execution
of public policy, and influence their design, if not directly at least indi-
rectly. They are bureaucracies with specific obligations related to sectoral
policies. They respond to thematic areas of public policy that require a
degree of training or specialized knowledge. This gives them the opin-
ions and capacity to influence the area in which they act, and makes
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them important actors for sustaining the stability and public interest
orientation of policies.

Hybrid Forms

The empirical reality of the region goes beyond the categories that can be
theoretically derived. Some hybrids or bureaucratic configurations are
halfway between the categories mentioned and cannot be clearly clas-
sified in one or other type. One of the most readily identified hybrids is
the social sector bureaucracies such as education and health personnel.
These are situated halfway between administrative and meritocratic
bureaucracies, with important national variations.

Health and education personnel are recruited on the basis of merit
criteria, to some extent. Doctors and teachers must have credentials for
accessing a public post where these specific profiles are required, which is
an attribute of meritocratic bureaucracies. This minimal criterion—pos-
session of the relevant credentials—is accompanied in some countries
by public competition; in these cases, these bureaucracies show more
mixed characteristics.

The degree of professional structuring of careers varies consider-
ably. Thus there are important shortcomings in the use of criteria based
on performance and on-the-job learning as mechanisms for selecting
and rewarding personnel. Very often length of service has replaced other
factors in promotion—especially in careers in education—which moves
this bureaucracy away from meritocratic characteristics and brings it
closer to the processes of more classic administrations.

The relation between these hybrid bureaucracies and public policies
is complex and goes beyond the theoretical associations that this chapter
aims to establish. However, their high capacity for lobbying or at least
blocking initiatives to reform public policies, and their unionization,
should be mentioned. In recent experiences in the region—such as in
the administrations of Lula da Silva in Brazil and Tabaré Vazquez in
Uruguay—these bodies and their professional associations have been
invited to take part in dialogues on the design and formulation of the
sectoral public policies that concern them.

The strategies that have been developed in relation to reforming
bureaucracy in Latin America have included attempts to generate merit-
based career systems for the administration as a whole, as well as efforts
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FIGURE 6.5 | Examples of Bureaucratic Configurations
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to professionalize some specific areas, such as health and education
services or tax administration. In other cases, efforts have concentrated
on upgrading the professionalism of the managerial segment, as recently
occurred in Chile and Mexico. This range of processes has coexisted with
patronage practices and with the increasingly pronounced trend, since
the 1990s, toward adopting flexible mechanisms to incorporate techni-
cal staff. In short, bureaucracy in Latin America presents a mosaic of
options, which this study has attempted to systematize in the proposed
typology (see Figure 6.5).

Conclusion

This chapter began by proposing that the bureaucracy has a potential
role as guarantor of the democratic system and the rule of law. As an
independent and professional body, the bureaucracy can guarantee the
continuity and coherence of policies and prevent discretionary actions in
the exercise of political power. However, in Latin America, bureaucracies
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usually do not play this role because they lack professionalization and
stability.

The region’s civil services are characterized by a low level of de-
velopment, which suggests negligible capacity in most of the region’s
bureaucracies for taking an active role in the policymaking process. In
addition, in the constitutions and statutes of the countries of the region,
the expected role of the bureaucracy is defined in excessively generic
terms, emphasizing compliance with norms, established procedures,
and respect for hierarchical authority as central tenets.

This chapter has shown that the performance levels of the region’s
bureaucracies vary according to the degree in which regulations and
work practices promote merit and the effective capacity of officials, along
with the level of professionalism and neutrality of the various groups
of officials. To come closer to a characterization of the bureaucracies
in the region, the study began by analyzing the bureaucracies of each
country in broad terms by comparing 18 national civil services in the
region with a strategic integrated human resources management model.
This exercise confirmed the general weakness of the civil service sys-
tems in the region in terms of the level of merit put into practice and
the capacity of the system to manage personnel performance. Both the
merit and functional capacity indexes show regional averages of around
30 percent of the scale.

Since both indexes yield a broad dispersion of results, it is possible
to analyze these two indexes together, and thereby distinguish different
degrees of development and integration of the human resources manage-
ment systems among the states in the region.

Brazil and Chile are the two cases that stand out because of the
higher level of development of their civil services. Costa Rica is a special
case among the Central American countries. At the other extreme, the
most critical situation occurs in the other Central American countries, and
in the cases of Bolivia, Ecuador, Paraguay, and Peru. In these countries,
politicization is so strong that it is impossible to create a professional civil
service, or guarantee recruitment and retention of competent personnel,
or implement management mechanisms to influence the working conduct
of officials. The other countries (Argentina, Colombia, Mexico, Uruguay,
and Venezuela) have partially formed civil service systems that have not
achieved consolidation in terms of guarantees of merit or efficient tools
to manage the human resources of the state.
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Apart from these general trends in national civil services, it is clear
that the “bureaucracy” is not homogeneous, but that different types of
bureaucracies coexist in each country, each with its own logic, criteria,
and roles. These varieties coexist because it has not been possible to fully
develop the traditional Weberian model in the region. In many countries,
to supplement their own bureaucracies, a strategy of hiring technical
teams under more flexible employment schemes has been pursued.

The typology described captures this diversity by crossing two vari-
ables: the autonomy of each bureaucratic group with respect to political
power, particularly in terms of guarantees against possible arbitrariness;
and the technical capacity to solve problems related to management ef-
ficiently. Four bureaucratic types emerge from this interaction: admin-
istrative, patronage, parallel, and meritocratic bureaucracies. Each has
different characteristics in relation to its possible role in the policymaking
process. According to the predominance of the types in each country,
the role of the bureaucracy can vary considerably. At one end of the
spectrum is the informal veto, either through specific actions to block
the design or implementation of a policy or passive resistance by way of
organizational culture. At the other end is an active role that can result
not only in stimulus for a specific policy, but also in collaboration and
cooperation to sustain or improve that policy.

Although the main objective of this typology is descriptive, it im-
plies a preference for the meritocratic model, since that model maximizes
the capacity of the bureaucracy and provides the necessary autonomy
that protects it from arbitrariness. But this implicit preference does not
mean that one can simply extrapolate a lesson about how to develop a
reasonably strong, capable, and neutral bureaucracy in Latin America.
The typology opens the discussion to explore the complex institutional
framework and the deep social, political, and economic patterns that
have generated these diverse “configurations”? it does not intend to
establish what should be done.

With this consideration in mind, and given the differing levels
of development of civil services and the complex variations in each

8 Interest in the institutional determinants of public policies is increasing, and the perspective
of the political economy is particularly interesting in analyzing civil service reforms in Latin
America. Some efforts along these lines can be found in Geddes (1994); Heredia (2002); Scartas-
cini (2008); Heredia and Schneider (2003); Spiller and Tommasi (2003); IDB (2005); Iacoviello
and Zuvanic (2006); and Bambaci, Spiller, and Tommasi (2007).
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national case, what are the prospects for strengthening Latin American
civil service systems?

The cases of Brazil and Chile are exceptional in terms of the
consistency of the state human resources policy and the level of institu-
tionalization of personnel management. Both these aspects result in a
positive evaluation of their possibilities of consolidation as meritocratic
bureaucracies. In Central America, Costa Rica is an exception; even
without reform initiatives it has had a consistent record of progressive
advances in introducing merit criteria into the system, and strong insti-
tutionalization of human resources management. Thus the system now
characterized as administrative bureaucracy has possibilities of moving
toward a meritocratic bureaucracy.

In the group with intermediate development of civil services,
Argentina, Uruguay, and Venezuela do not have initiatives to stimulate
consolidation of their systems, so the possibility of consolidation is low
despite the existence of meritocratic enclaves. These three countries have
introduced some level of professionalization into personnel management,
and have begun to institutionalize some areas of human resources. Thus
there is a base on which to anchor a reform project.

Colombia and Mexico have also achieved some development of
their civil services and have meritocratic structures in certain areas,
and have better prospects for their consolidation based on reform ini-
tiatives in progress. The reasons are different in each case: the strong
institutionalization of the human resources function in Colombia, and
the political stimulus given to the reform in Mexico, which reverses the
weakness of the previous norms and institutions in relation to the civil
service.

The countries with the weakest bureaucracies, which feature ele-
ments of patronage and strong dependence on parallel structures, include
Bolivia, the Dominican Republic, El Salvador, Honduras, Panama, and
Paraguay. These countries have no reform initiatives under way, while
there are reform movements in Guatemala and Nicaragua. Reform
initiatives are also taking place in Ecuador and Peru, which this study
identifies as administrative bureaucracies, although they are also affected
by elements of patronage. However, the reforms in the countries of this
group are considered to have little prospect for success because they
are not backed by a certain preexisting normative consistency or by the
institutionalization of areas that could lead the way.
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The countries of the region have stated their intention to develop
meritocratic systems for their personnel management, as established by
the Ibero-American Civil Service Charter. There are many starting points
for each country, and the priority areas differ according to the level of
development of the norms and practices of the civil service.

However, a key aspect to be considered for all the countries of the
region is that institutions do not operate in a vacuum. The transforma-
tion of civil service systems requires consensus building, above all. The
multiplicity of actors involved must be willing and interested in laying
the base for a real civil service system in these countries. The only way
to guarantee a certain level of legitimacy for civil service systems is to
generate a consensus-based strategy that establishes clear rules and is
accepted by all actors.

There is a wide gap between the normative view of the expected role
of bureaucracies and the existing situation in Latin American countries.
However, the stakes for closing that gap, and for improving bureaucra-
cies, are high. As argued, the bureaucracy is a central institution for
the democratic system and for governance. Efforts aimed at promoting
highly capable and neutral bureaucracies oriented to serving the public
interest are critically important to improving the quality of governance
and the quality of life of Latin American citizens.
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CHAPTER 7

Decentralizing Power

in Latin America:

The Role of Governors

in National Policymaking

Francisco Monaldi

This chapter evaluates the role played by regional players, governors,
and regional party leaders in the national policymaking process of Latin
America’s democracies. It focuses on the institutional determinants of
the governors’ influence at the national stage, and on the effect that their
influence has over the type of policymaking process that develops.!
There is an extensive literature studying the recent wave of decen-
tralization in the region (Gibson, 2004; Montero and Samuels, 2004;
O’Neill, 2003, 2005). Most of this literature has focused either on the
determinants of decentralization or on its effects on the policies that
have been decentralized (such as education and health care). There has
also been a significant theoretical and comparative literature on the
relationship between federalism and the political system, and between
federalism and fiscal and economic performance (Rodden, 2004, 2006;
Weingast, 2005). There has been relatively less attention paid to the
comparative determinants and effects of the role played by regional
players in the national policymaking process. The recent literature on
Argentina’s political system and its fiscal federal arrangement has been
a notable exception (Jones et al., 2001, 2002; Spiller and Tommasi, 2003,
2007).? Similarly, the literature on Brazilian politics has generated an

! In this chapter, the expression “regional” is used interchangeably with “subnational” to refer to
intermediate levels of government called “states” in places like the United States and Venezuela
and “provinces” in places like Argentina and Canada.

2 This makes sense because it is the country in the region in which governors play the most
significant role.
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interesting debate on how influential the country’s governors are and on
how they exert their influence (Samuels and Mainwaring, 2004; Alston
et al., 2008). This chapter aims to provide a comparative study of the
governors’ role in the region, taking advantage of the rich theoretical and
empirical literature that exists on the related subjects mentioned above.

Across the region, the role and influence of regional authorities
differ dramatically. In Argentina, governors are very significant players,
influencing their province’s legislative delegation and bargaining with
the president to barter congressional votes in exchange for resources. As
a result, the country has had a volatile and fragmented policymaking
process, with especially negative effects on fiscal performance. Similarly,
in Brazil, Mexico, and Venezuela, governors have played a prominent role
in some circumstances, sometimes with negative consequences for the
fiscal stability of the country. In contrast, during other periods governors
have had a very minor role in the design and approval of national policies.
In countries like Chile and Uruguay, regional authorities have not played
a relevant role in the national policy stage. What explains this variation
over time and space? What are the incentives of governors in the national
policy game? How do governors play in it? These are the questions this
chapter aims to answer in the context of the Latin American region.

The chapter shows how, under certain circumstances, governors
have perverse incentives that introduce problematic features into the
policymaking process. In particular, it shows that if the institutional
framework does not properly solve the commons problem—the incentive
to over-extract resources from the center to favor regional constituen-
cies—a significant influence of the governors in nationwide policymaking
could engender a political system with little intertemporal cooperation
and a tendency to generate volatile policies. Moreover, powerful gover-
nors could contribute to weakening the degree of nationalization of the
party system, inducing a fragmented and unstable party system (Leiras,
2006).

The study proposes that to a large extent the role that governors
play in the national policymaking process is determined by the particular
configuration of institutions in each country. The key institutional de-
terminants are: the method of selecting regional authorities; the federal
or unitary constitutional structure; the federal fiscal arrangement; and
the electoral system and party structure. Governors will have relatively
little influence on the national political stage if they are: appointed by
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the president; operating in a unitary political structure, with no terri-
torial legislative chamber; in a country with a low level of expenditure
decentralization and a low vertical imbalance; and in an electoral system
that promotes presidential coattails and nationalized parties. In order
to understand the specific role that governors play, however, it is neces-
sary to analyze the full institutional context. Some individual factors
could have a different effect (even the opposite) if combined with other
factors.

Regional Authorities and the National Policymaking Process

This section explores the role that subnational authorities, particularly
governors, play on the national policy stage, and how their participation
transforms the policymaking game. It analyzes the incentive structure
and capabilities of subnational actors. In particular, it concentrates on
the interaction between governors and presidents in the legislative and
fiscal arenas.

In some cases governors have the incentives and the capacities to
have a significant influence on the discussion and approval of legisla-
tion. In other cases, they do not have the motivation or the influence to
do so. The institutional foundations that generate these different results
are discussed in the next section.

Political decentralization, through the election of subnational
authorities, may well induce many positive effects over democratic gover-
nance and the efficient provision of public services. Among other possible
advantages, it could bring decision making closer to the citizens, improve
accountability, increase innovation and competition between regions,
and allow for flexible and tailored policies in heterogeneous societies.
Moreover, under certain conditions, federalism has been an effective
mechanism to create governmental commitment to property rights, by
limiting the power of the national authorities to expropriate investors,
helping the development of markets. For example, in the United States,
state governments have significant policy autonomy and the existence
of a “market-preserving federalism” has been proposed as one of the key
institutional foundations for its exceptional record of economic growth
(Weingast, 2005). However, it is important to notice that governors in
the United States, despite their significant authority in regional policy,
play a very limited role in national policymaking.
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Notwithstanding the many potential benefits of having elected
governors, their influence over national policymaking could promote
noncooperative and uncoordinated national policies under certain cir-
cumstances. Governors, if elected, have incentives to obtain resources
and advantages for their regions potentially at the expense of welfare-
maximizing national policies. As a result, if political institutions do not
provide the right incentives and effective limits to the power of subna-
tional authorities, the governors may exert a detrimental influence on
national policymaking.

The policymaking process in Latin America, particularly at the
design and approval stages, is centered on two main actors: the president
and the legislature. All countries in Latin America have presidential sys-
tems, and presidents are the central players in the national policymaking
process. Presidents are generally elected by national popular majorities
and are accountable for the effectiveness of national policies, such as
macroeconomic policies. Although, the institutional setting could provide
some perverse incentives for presidents (such as inducing political fiscal
cycles), national leaders generally have incentives to care for polity-wide
goals, in contrast to governors. Presidents generally prefer controlling
more fiscal resources at the center to accomplish their objectives; they
are interested in being able to pass their policy agenda in the legislature;
they internalize the national fiscal constraint; they care for the coher-
ence between national and regional policies; and they are interested in
achieving effective policy implementation. Still, presidents might also
face some perverse incentives with respect to regional governments. For
example, they could prefer to transfer politically problematic respon-
sibilities to the subnational authorities, without transferring sufficient
resources to attend to them.

As shown in the next section, the incentives of national legislators
depend crucially on the electoral and the party systems. The influence
of subnational authorities over legislators is one of the most powerful
tools they have in national policymaking. Under certain institutional
frameworks, governors can have a significant influence over the careers
of legislators. As a result, presidents and national party leaders may need
to negotiate with regional authorities to obtain a legislative majority to
pass a reform.

Regional authorities, like presidents and legislators, have incentives
to do whatever is necessary to further their political careers. How they
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do it depends on the institutional details: for example, if governors are
elected or if they are appointed by the president. In contrast to presidents,
elected regional authorities are focused on regional issues. As a result, the
direct election of governors has several potential public policy advantages.
For example, it makes regional governments more responsive to the local
electorates and it can encourage federal competition and policy innovation.

Nonetheless, having regional elected governments may generate
collective dilemmas in terms of national policymaking. If the institu-
tional framework does not provide incentives, or imposes restrictions
that make regional governments internalize the national objectives,
governors may be tempted to use their bargaining power to obtain re-
sources and secure their career advancement at the expense of desirable
national policy goals, such as fiscal stability. For example, governors
would like to obtain the political benefits of spending revenues collected
at the center, without the political costs of collecting them. As a result of
this lack of internalization of the national budget restriction, governors
have incentives to overspend the common pool resources. Moreover, if
they are facing fiscal difficulties, governors might pressure the central
government to bail them out. Since a region’s default could be costly for
the national government, under certain institutional circumstances, the
central power would not be able to credibly commit to refrain from bail-
ing out a province. Thus, this situation creates a soft budget constraint
that in turn provides incentives for regional profligacy. In addition to
the fiscal commons problem, the negotiations between governors and the
national executive generate difficulties for the coordination of a variety
of policies, particularly during the implementation phase.

A crucial variable promoting the commons problem is the extent
to which regional governments depend on central revenues for their
expenditures. A high vertical imbalance—the difference between expen-
ditures and regionally generated revenues—induces high incentives for
regional players to invest time and resources in order to influence national
policymaking. Argentina and the United States, both highly decentral-
ized federal countries, differ crucially in this respect. U.S. governors
face a budget financed mostly by statewide taxes and have significant
limits on deficit spending. In contrast, governors in Argentina finance
most of their spending with resources from the central government and
face a softer budget constraint. As a result, one of the main activities of
Argentinean governors is playing the fiscal federal game, while in the
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United States, governors focus more on developing regional (state-level)
sources of finance.

Even if governors are perfect agents of their regional electorates, the
fiscal commons problem may arise from a combination of a high vertical
imbalance and a perverse federal fiscal structure. Regional electorates
would like their governor to extract as much as possible from the center
and tax them as little as possible. Similarly, regional voters may want
their governor to veto important national reforms that affect them. If
the institutional framework provides governors with veto power, they
may obstruct welfare-maximizing national policies. As a result, absent
the right incentive structure, improving democracy at the regional level
does not necessarily solve the coordination problem.

The coordination problems might be compounded if the governors
face little competition in their regions and are capable of extracting
high rents from holding on to power. In such a case, their perverse role
in national politics would reinforce their hold on power as regional
caudillos.> That seems to be the case in Argentina, where governors use
their manipulation of the national fiscal game to increase their hold on
regional power, and in turn use their regional dominance to control the
nominations and the careers of national legislators (Ardanaz, Leiras,
and Tommasi, 2009).

To further their political careers, governors desire to obtain finan-
cial resources to implement their preferred policies and increase their
constituent support, but they may also need political support from the
center to win regional elections. As a result, the electoral system and
the party structure could affect the incentives that the governors have,
making them internalize the costs of their lack of cooperation with
the national leaders. In some well-functioning federal systems, such as
Germany, strong and disciplined parties typically play this crucial role.
For example, governors of the same party of a popular national executive
would confront the electoral consequences of defecting from the national
party line. In addition, if the lack of cooperation from a governor of the
same party as the federal administration results in policy failure at the

3 Caudillo is a Spanish word usually describing political-military leaders at the head of (often
local) authoritarian powers. It is sometimes translated as “warlord” or “strongman”. The root of
caudillismo lies in Spanish colonial policy of supplementing small cadres of professional, full-
time soldiers with large militia forces recruited from local populations to maintain public order.
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national level, the negative effects on its party label might generate a
negative impact over his electoral support (Wibbels, 2005).

Asargued, governors may have incentives to over-extract resources
from the center and block legislative reforms that they do not like, but
that does not mean that they have the capacity to do so. Such capacity
depends crucially on the influence that regional authorities have over
congress and the president. Governors can play a significant role in the
national legislative process if the institutional setting, as well as other
factors, provides them with the capacity to pressure legislators, and thus
influence the legislative agenda or veto the approval of federal legislation.
If governors control the nomination of legislators for reelection or have
some control over the legislators’ future political careers, for example,
they can influence legislative decision making significantly. As a result,
legislative actions would favor the interests of regional authorities instead
of the objectives of national party leaders or presidents.

Regional leaders trade the votes they “control” in the legislature with
presidents and national party leaders in exchange for fiscal resources or
other desirable goodies. When the main political transaction to obtain
a legislative majority for reforming the policy status quo is based on the
exchange of fiscal resources for legislative votes, the national policymak-
ing process becomes a vast commons problem.

If the national legislative process can be influenced by governors via
the control of their regions’ legislative delegation, the transaction costs
of legislating may also increase significantly. Compare such a scenario
with the one arising from repeated bargaining between a few national
party leaders who control their parties’ congressional delegation, as has
been the case in Chile, Costa Rica, and Uruguay (or Venezuela before
1989). In the latter scenario, the probability of reaching a cooperative
federal policymaking process is much higher due to the lower number
of actors and the polity-wide incentives of the main actors.

On the other extreme, compare the governors’ control over con-
gressional delegations with the more decentralized negotiation with
individual legislators, as is the case in the U.S. Congress. In contrast
to individual legislators, governors may constitute veto players if they
control a significant block of legislators (as in Argentina, and during
specific periods in Brazil). In the United States, weak parties do not
translate into influential governors because neither the national party
leaders nor the governors control the nominations.
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To understand the nature of the votes for resources transaction,
take the example of Venezuela before 1989. Governors were appointed
by the president, while congressional delegations were tightly controlled
by national leaders. As a result, governors did not have any influence
on the legislature and the fiscal negotiations faced no regional com-
mons problem. In contrast, during the 1990s, with the direct election of
governors and the decline in control over the legislators by the national
party leaders (due also to changes in the electoral system), fiscal reforms
increasingly had to be negotiated with the governors. As a result, in order
to pass fiscal reforms to reduce the large fiscal deficits at the center, new
fiscal transfers to the regions also had to be passed, partially offsetting
the reforms’ purpose.

Similarly, in Brazil in the 1980s, governors exerted significant influ-
ence over the legislative process, blocking fiscal reforms and borrowing
on the expectation of federal bailouts, which induced macroeconomic
instability. In the 1990s, institutional reforms that significantly limited
the influence of governors reduced the tendency toward fiscal profligacy.
In contrast, in Argentina, during the 1990s, the control of governors
over the legislative process made it particularly difficult to reach a fiscal
bargain to control of the large fiscal deficits, contributing to the macro-
economic debacle that ensued.

Governors may have another bargaining chip when negotiating
directly with the president, if they have autonomous agenda control over
certain policy domains that are important to the national executive. This
is particularly relevant in federal countries. In addition, governors may
obstruct the implementation of some national policies, such as social poli-
cies that are executed by the central government in cooperation with the
regional governments. Finally, governors may use their capacity to affect
national policy goals, such as macroeconomic stability, as a bargaining
tool with presidents. For example, they can affect the national economy
by abusing their fiscal or quasi-monetary policy authority.

In essence, presidents want to get support for the approval of laws,
policy coherence, effectiveness, and fiscal responsibility from the regional
leaders. To the extent that regional leaders can provide or withhold votes
in the legislature, cooperate (or not) on the implementation of national
policies, and cooperate (or not) with macroeconomic stability, they will
be able to extract resources and career opportunities from the president
and the national party leaders.
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Institutional Foundations of the Role of Regional Authorities
in the National Policymaking Process

The literature showing how political institutions shape the policymaking
process and its policy outcomes is growing (see, for example, Haggard
and McCubbins, 2001; Stepan, 2004b; Spiller and Tommasi, 2007; Stein
et al., 2008). This section explores how the institutional framework of a
country interacts with other factors to shape the different roles of sub-
national authorities in the national policymaking process.*

Political institutions and the structure of the party system are fun-
damental determinants of the role that subnational authorities play at the
national stage. They shape the incentives, capabilities, and opportunities of
subnational actors, determining the relative bargaining power that these
actors have. Institutions and party structures also determine the number
of effective veto points in the policymaking structure that arise from the
existence of subnational levels of government (Stepan, 2004a, 2004b), and
the degree of cooperation between national and subnational authorities
in the national policymaking process (Spiller, Stein, and Tommasi, 2008).

The most salient institutional and party variables determining the
willingness and ability of subnational political actors to influence na-
tional policymaking are: the method of selecting subnational authorities;
the existence of a federal constitutional structure, including territorial
bicameralism; the existence of malapportionment; the federal fiscal ar-
rangement; and the electoral and party system. Other factors such as
the presidential powers and the internal structure of the legislature may
also have some impact.

All these institutional and structural variables do not operate in
isolation. A given feature may have different effects—and sometimes
even opposite ones—depending on the full institutional context. For
example, having a single closed and blocked list proportional system
for electing the national legislators will have radically different effects
if governors are elected than if they are not. If governors are appointed

4 Inevitably, the problem of endogeneity arises in this type of analysis. For example, in the short
term it might be reasonable to take the borrowing authority of subnational authorities as given,
and analyze how it affects their bargaining power with the national executive. However, using
a longer-term perspective, it becomes evident that the borrowing autonomy is itself, to a large
extent, a result of the role that regional actors play in the political system. As will be shown, in
the last decade there have been significant changes in the borrowing autonomy of subnational
governments in the region.
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(as in Venezuela before 1989), this electoral system strengthens national
party leaders. On the contrary, if they are elected (as in Argentina), this
will tend to strengthen the governors’ role as party leaders. Similarly, the
effects of having elected governors could differ depending on whether
the electoral system is majoritarian with single-member districts (as in
the United States) or proportional with closed lists (as in Argentina).

Although this chapter focuses on democratic political regimes, it
is important to acknowledge the influence of regime type over the role
played by regional leaders. Authoritarian and semi-authoritarian regimes
have been generally characterized by the centralization of power and the
suppression of autonomous subnational power. The various military re-
gimes in Argentina and Brazil, as well as the elected hegemonic regimes
of Perén in Argentina, Fujimori in Peru, Chavez in Venezuela, and the
PRI in Mexico, all have recentralized political power to some extent.
There have been some exceptional cases, like Brazil and Mexico, where
the transition toward open democracy was initiated with competitive
elections at the subnational level, resulting in a significant transformation
of the policymaking game (Ochoa-Reza, 2004; Samuels, 2004).

Method of Selecting Subnational Authorities

Two methods are generally used for selecting governors: popular election
and appointment by the president. The popular election of governors
provides them with incentives and tools to have a more relevant role in
the national policymaking process. Competitively elected governors have
incentives to cater to their constituency and pursue regional goals at the
expense of national objectives.” In contrast, when subnational authorities
are appointed and removed by the president, they have strong incentives
to behave as agents of the national executive.

In general, the evidence shows that once elected, subnational
authorities gain a powerful regional constituency, which makes politi-
cal recentralization relatively costly under democracy. However, as the
regional examples mentioned above and the case of Putin in Russia illus-
trate, semi-democratic regimes have been able to significantly diminish
the role of governors on the national democratic stage.

5 Even if they cannot be reelected, they still have similar regional incentives in order to advance
their political careers in other national or regional positions.



DECENTRALIZING POWER IN LATIN AMERICA

Federal Constitutional Structure (and Territorial Bicameralism)

In general, governors play a more significant role in formally federal
countries. However, having a formally federal constitution is not a neces-
sary or sufficient condition for subnational political influence. The effects
of the federal label become relevant only when fundamental elements of
a federal structure are in place, such as elected subnational authorities
and territorial bicameralism.

Governors can be powerful, regardless of the constitutional label,
if the specific institutions and the party structure establish the incen-
tives and opportunities for the regional leaders to exercise influence.®
There are examples of countries that are not formally federal or even
democratic, but which have provided significant power and authority
to the subnational levels of government (such as China in the last two
decades). Moreover, there are examples of formally federal countries,
such as Mexico and Venezuela, in which governors became significant
players only after they began being competitively elected. In addition,
the robustly federal structure of the U.S. Constitution, which provides
very significant regional (in that case, state) autonomy, induces a moder-
ate role of governors in national policymaking. However, as discussed
below, some specific institutional features that are typical of federalism
seem to have an important impact on the influence of governors. As the
Latin American evidence shows, once the subnational authorities become
elected, the federal features typically become “activated.”

Of particular relevance is the fact that federal countries usually
have two chambers in the legislature and one of them, generally called
the senate, is based on territorial representation of subnational units
rather than on population.” The composition of the federal territo-
rial chamber is defined by a different electorate from the one electing
the president or the population-based chamber, creating a potential

6 The classic work on federalism by William Riker (1964) claimed that the existence of a federal
structure is not relevant for the national policymaking process. According to this view, which
is supported by recent research, it is the party structure that defines the influence of regional
authorities over national policy (Diaz-Cayeros, 2004; Stepan, 2004a).

7 There are few exceptions to the rule. One is Venezuela after the 1999 Constitution promoted
by President Chavez, which made the legislature unicameral. Another is Colombia where the
1991 Constitution made the senate elected in a nationwide district. In spite of that change in
formal institutions, former practices have carried through and many senators are still elected
from narrow geographical constituencies (Crisp and Ingall, 2002).

187



188

FRANCISCO MONALDI

“separation of purpose” between them. As a result, the senate can become
a separate institutional veto point (Stepan, 2004b).® This veto point can
be particularly relevant if the senate has symmetric responsibilities with
the lower chamber (Stepan, 2004b).° In addition, the electoral district of
senators typically coincides with that of the governors, increasing the
electoral connection between them.!

Malapportionment

Malapportionment refers to the overrepresentation of underpopulated
provinces in the legislature; that is, the extent to which the political rep-
resentation in the legislature violates the “one person-one vote” maxim.
Malapportionment strengthens the power of subnational legislators from
the less populated areas (which constitute the majority of the regions).
As a consequence, overrepresented states typically receive a dispropor-
tionately high share of per capita resources, controlling for other factors
(Kraemer, 1997; Gibson, Calvo, and Falleti, 2004; Snyder and Samuels,
2004). There are at least two channels by which this disproportionality
may result from the national policymaking game. First, if presidents
have discretion over the resource allocation and governors control their
region’s legislative delegation, it would be cheaper for the president to
“buy” the support of governors from the small over-represented regions.
Similarly, if the legislature controls the expenditure allocation, legisla-
tors from over-represented regions in malapportioned legislatures can
obtain more per capita resources.

The existence of malapportionment, combined with the presence
of powerful governors and regionally motivated legislators, could have a
significant effect on the policymaking process, introducing a rural bias
and representing a significant constraint on reforms supported by large
national majorities.!!

8 In the United States, the president is elected by an electoral college, which reduces the dif-
ferential in the electors of congress and the president.

® For example, in Brazil the senate typically constitutes a relevant additional veto player.

10 Tn Argentina, until the mid-1990s, national senators were elected by the regional legislative
assemblies, where governors had a significant influence. As a result, governors and regional
bosses controlled the senate delegation (Jones et al., 2002). This pattern has largely continued
even after the change to direct election (Ardanaz, Leiras, and Tommasi,, 2009).

11 Stepan (2004b) argues that in the case of Argentina and Brazil, this allows small regional
minorities to have a potential veto over national policymaking.
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The Federal Fiscal Arrangement

The incentives of subnational actors are significantly shaped by the
ways in which they can fund their spending. The fiscal federal rules
are a crucial determinant of the role played by subnational actors in the
national policymaking process. Even though, these rules are themselves
a result of the higher-level policymaking game between national and
subnational officials, analytically they can be considered fixed in the
short run.!2

Five basic elements of the federal fiscal rules determine the in-
centives and opportunities of regional actors: the taxing authority of
subnational governments; the degree of expenditure decentralization;
the relationship between regional expenditures and regionally collected
revenues (or vertical imbalance); the borrowing autonomy of subnational
governments; and the discretion over the central government transfers
to the regions (Stein, 1999; Haggard and Webb, 2004).

In particular, the federal fiscal rules determine how “hard” the
regional budget constraint is; that is, if governors face a real budget
restriction, or if in case of fiscal difficulties they can readily reach to
the federal government for a bailout. If governors face a “soft” budget
constraint, they have the incentives and opportunity to be fiscally ir-
responsible. The existence of a soft budget constraint provides bargain-
ing power to the governors because they can credibly affect the fiscal
performance of the country.

In addition, a significant taxing authority and a high degree
of expenditure decentralization provide regional governments with
autonomy and resources that can be used to influence other actors in
the policymaking game. Thus governors can become relevant politi-
cal players, offering career opportunities and campaign resources to
legislators, and even campaign funding for the presidential reelection
campaign.

The existence of a high vertical imbalance—the degree in which the
regions are financed with central revenues—makes the regional govern-
ments highly dependent on the national government. This dependency
might be used as a powerful bargaining tool by the national authorities.

12 See Tommasi (2006) for an account of the coevolution of and interaction among federal fiscal
arrangements and national policymaking in Argentina.
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However, it could be a double-edged sword for presidents because the
imbalance also creates incentives for subnational authorities to spend
without the political costs of raising revenues. As a result, a high vertical
imbalance combined with a soft budget constraint provides subnational
governments with a tool to make the national executive hostage to their
fiscal profligacy. Moreover, if governors control the legislative delega-
tion, they can extract more national fiscal resources in exchange for
legislative votes.

The discretionary nature of central government transfers, although
generally favorable to the president, also constitutes a mixed blessing
for him or her. On the one hand, the discretionary use of funds allows
the president to use them to negotiate effectively with the governors.
On the other hand, the more discretionary the system of transfers is,
the less capable the president is to credibly commit not to bail out the
regions, and the more politicized the fiscal game becomes. In countries
like Argentina and Venezuela, most transfers are automatic; that is,
nondiscretionary. In such cases, the problem for the national authorities
is the lack of flexibility that automatic transfers bring to fiscal policy.!?

The Electoral and Party System

The electoral rules and the party structure are also very important
because they provide the incentive framework for national legislators.
The electoral system and the party structure may provide governors
with powerful tools to influence national legislators. The influence of
governors in the nomination process and the careers of national legisla-
tors, the concurrency between the subnational and national legislative
elections, and other factors that favor denationalized and decentralized
party structures, potentially increase the power of governors.

The degree of nationalization of the party system—the extent to
which parties’ support is relatively constant across the different prov-
inces—affects the prospects of influence by regional party leaders. If

13 In Argentina, although the largest portion of transfers are automatic, there is still substantial
room for discretion at the margin. That is the source of substantial gaming and has important
effects on political behavior. Among other things, it influences the selection of governors toward
types able to play this game, not necessarily the most competent or most honest characters
(Jones, Meloni, and Tommasi, 2009).
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the party system is concentrated in a few nationalized and centrally
disciplined parties, the role of regional leaders generally will be limited
(Leiras, 2006).

Alternatively, if the party system is regionalized or fragmented and
national authorities cannot control the party’s delegation to congress,
the potential for regional leaders to exert influence on the national policy
stage increases. The above characteristics are significantly determined
by the electoral system and the intraparty electoral rules (see discussion
that follows). In addition, the party structure is determined by other
exogenous factors such as the social, economic, and geographical cleav-
ages present in the country.

Control of Nominations and Careers. Among the most powerful tools to
affect policy design and approval that regional authorities have at their
disposal are control of the nominations for national legislative elections
and the influence they have over the political careers of national legisla-
tors. If the candidates’ nomination and order in the ballot are decided
at the subnational level, governors can use their political and financial
resources to influence the election of legislators. In that case, the regional
congressional delegation to the national legislature has incentives to vote
more according to the governor’s interests than to the national party
leaders’ or president’s directives.

Connection between the National and Subnational Elections. The tim-
ing between national and subnational elections is another institutional
element that has significant effects on the role of governors in national
policymaking, largely through its influence on the party structure.
If elections for the legislature occur concurrently with the subnational
elections and separately from presidential elections, the legislators’
vote will be influenced by the coattails from the governors’ votes.!*
In contrast, if the national legislative elections are always held concur-
rently with the presidential elections and separate from the regional

14 In the case of Argentina, until 2004 subnational governments set the dates of gubernatorial
elections. This allowed each governor to pick and choose whether to coattail with national elec-
tions or not depending on their political convenience (Calvo and Micozzi, 2005; Ardanaz, Leiras,
and Tommasi, 2009). A similar practice was used once in Venezuela by the national legislature
to maximize gubernatorial coattails (see discussion below).
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elections, the presidential coattails will affect the legislative election
results.!®

In addition to the timing connection, the coattails will also be
influenced by the structure of the ballot. If the ballot is structured to
maximize the connection between the presidential and the legislative
vote, presidential coattails could be stronger.!® The key issue is which
coattails are more relevant for the legislators to get elected: the presidential
or the gubernatorial coattails. Other things equal, governors will have
a stronger bargaining position in the national policymaking process if
their coattails are the most relevant.

Additional Elements of the Electoral and Party System. The electoral rules
affect the degree of nationalization, fragmentation, and discipline of the
party system (Geddes and Benton, 1997; Cox, 1999; see also Chapter 2,
this volume). Fragmentation and lack of discipline in the party system
might reinforce the power of regional authorities. High district magnitude
proportional systems, not concurrent with the presidential elections, with
low electoral thresholds, would tend to produce more fragmented party
systems. An open list or single-member district system would tend to
induce a lower degree of party discipline. Party fragmentation and lack
of discipline could make it difficult for the president to obtain a legislative
majority. In such cases, if governors can control legislators, their influence
over national policy will be magnified, particularly in cases where a few
regional delegations are pivotal in the legislature (Geddes and Benton, 1997).

If the electoral system—or other factors—encourages the exis-
tence and survival of regional parties, and if those regional parties are
pivotal, the power of some governors and regional bosses who lead this
type of party could be quite significant. In some countries, registration

15 “Coattails” refers to the positive effect over a candidate’s vote exerted by a copartisan elected

concurrently. For example, if a governor is very popular, the high turnout of voters in favor of
his reelection would benefit his copartisans.

16 Bor example, in Venezuela before 1989, the presidential vote and all the legislative seats were
elected through the use of cards that were placed next to each other in the ballot—and both
had the photo of the presidential candidate (without the names of the legislative candidates).
However, Leiras (2006) finds that in the case of Argentina when elections for governors are held
concurrently with presidential elections, the gubernatorial coattails are more powerful than the
presidential coattails. Samuels (2004) has a similar finding for Brazil. This occurs despite a ballot
structure that should favor presidential coattails. These studies suggest that in countries where
the governors are powerful, the gubernatorial coattails are significant.
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requirements make it very difficult for regional parties to survive. In
other countries (like Argentina), the electoral system makes it easy for
regional (provincial) parties to survive. As a result, some provincial par-
ties have survived for decades controlling certain regions and sometimes
extracting significant resources from the center when they have had a
pivotal role in the national legislature. Similarly, in Venezuela after the
direct election of regional authorities was introduced in 1989, the party
system became more fragmented, and regional parties began to play a
significant role in the national policymaking process.

Other Variables

From the discussion of the institutional elements relevant to this study,
one conclusion can be made: any factor that significantly modifies the
bargaining power of either the national actors (president, national party
leaders) or subnational actors (governors, regional party leaders) can
have an impact on the policymaking role that subnational players have
in a specific country. As a result, idiosyncratic factors that significantly
strengthen the negotiation power of one side may have a large impact on
the national policymaking. For example, presidents with high popular
support due to their ability to stop hyperinflation (such as Menem in
Argentina, and Cardoso in Brazil) may be in a better negotiating position
with legislators, limiting the potential influence of governors. In contrast,
weak and unpopular presidents could face a harder time limiting the
governors’ influence.

Some presidential powers can be particularly useful to negotiate
with legislators or regional governors. For example, if the president has
a line-item veto over the budget approval, he or she can selectively use
it to obtain the support of legislators looking to obtain pork for their
regions (as in Brazil). Similarly if the president has wide discretion over
some regionally allocated expenditure, he or she can use it to negotiate
the vote of a regionally based politician (legislator or governor).

The rules for designing and approving legislation can also be a fac-
tor strengthening the national party leaders and limiting the power of
regional leaders. For example, the internal rules of the legislature could
provide party leaders with tools for disciplining their party’s congres-
sional delegation, curtailing the centrifugal influence of regional leaders,
as seems to be the case in Brazil and Colombia.
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Comparing the Role of Regional Authorities in Latin America

Despite a general trend toward political and fiscal decentralization
during the last two decades, there are still substantial differences in the
role and influence of subnational authorities across Latin America. In
almost all countries mayors are now elected, and regional authorities
(governors) are elected in a majority of the countries. However, in some
countries governors play a more important role in national policymak-
ing than in others, and the influence of governors in each country has
changed over time.

Table 7.1 compares six countries. It shows whether the role played
by governors in selected countries has been high, moderate, or low over
time and summarizes the institutional determinants of that role. Argen-
tina’s democracy has been an outlier, where governors have played a very
significant and systematic role in national policymaking, particularly
through their influence over national legislators. Subnational influence
has generally translated into negative effects on fiscal performance and
macroeconomic stability, as well as on the quality of policies (Spiller and
Tommasi, 2007) and of democracy (Ardanaz, Leiras, and Tommasi, 2009;
Jones, Meloni, and Tommasi, 2009). Similarly, in Brazil in the 1980s and
early 1990s, governors played a perverse role by obstructing macroeco-
nomic reform. However, in the Brazilian case the institutional reforms
introduced by President Cardoso significantly diminished the perverse
influence of governors over the national policymaking.

In Venezuela and Mexico, governors increased their influence in
the 1990s; nonetheless, their role in national policymaking is much more
limited than in Argentina or Brazil. Moreover, in Venezuela, the recen-
tralization of power by President Chavez has dramatically reduced the
influence that governors had in the 1990s. In Colombia, the influence of
governors increased once they were elected rather than appointed, but is
still low compared to the federal countries—even though regional politi-
cians have traditionally played a prominent role in Colombia’s congress.

In the rest of Latin America, the influence of governors is very low
or nonexistent, although it can be expected to increase in countries where
election of governors has recently replaced appointment, such as Bolivia,
Paraguay, and Peru. In Table 7.1, Chile is presented as a representative
of the countries in the region in which regional authorities do not play
a role in the national policymaking process.
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DECENTRALIZING POWER IN LATIN AMERICA

Selecting Subnational Authorities in the Region

In Latin America, governors are elected in Argentina, Bolivia, Brazil,
Colombia, Mexico, Paraguay, and Peru. Argentina and Brazil have a
history of electing governors for close to a century, with repeated in-
terruptions under the military regimes. In Colombia, Paraguay, and
Venezuela, governors have been elected for a little more than a decade.
In Mexico, despite a long history of regional elections, such elections
became competitive only starting in 1989. In Peru, governors were
elected for the first time in 1990, but two years later, during President
Fujimori’s administration, provincial governments were abolished. In
2002, regional elections were reinstated. Bolivia began electing governors
only in 2006. Until recently in Ecuador, provincial prefectos were elected,
but governors were appointed.'” In Uruguay intendentes are elected, but
there are no governors.!® In other countries, including Chile and Costa
Rica, the president continues to appoint the governors. In some of the
smaller countries, there are no regional executives.

The empirical evidence in Latin America supports the notion that
only when governors are elected do they have the incentives and capa-
bilities to affect national policy. In all the countries in which governors
play a significant role, they are popularly elected. In fact, the countries
where governors have been elected for the longest period of time, such
as Argentina and Brazil, are the ones where they have played the most
significant role. In countries where they have always been appointed,
such as Chile and Ecuador, governors have generally had a minor role in
the national policymaking process (Eaton, 2004a, 2004b; Mejia Acosta
etal., 2008).

Likewise, in countries in which governors were previously appointed
and became elected, the power and significance of governors have by
and large increased appreciably. For example, in Venezuela, governors
had been freely appointed and removed by the president throughout its
democratic history (1958-88). In that period they had a minimal role in the
national policymaking process and were agents of the central executive.

17 Until the 2008 Constitution was enacted, there was some confusing overlap between the author-
ity of prefectos (elected provincial authorities) and governors (appointed provincial authorities).
The 2008 Constitutions unified the authority on elected governors.

18 Intendentes are the municipal (departamentos) executives. However, given the small size of
Uruguay, some municipalities represent a relatively large portion of territory or population.
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In contrast, since 1989 when they became popularly elected, governors
have increasingly played a more important role in the legislative process.
They have also become leading contenders for the presidential elections
(Monaldi et al., 2008). In Colombia, a less dramatic transformation in
the role of governors also started with their popular election in 1992
(Cardenas, Junguito, and Pachén, 2008). In Mexico, governors have been
formally elected for decades, having some influence in the ruling PRI
internal politics, but they became much more influential in the 1990s
when regional elections became free and competitive (Diaz-Cayeros,
2004; Ochoa-Reza, 2004; Santin Del Rio, 2004).

Still, as argued, the degree to which having elected subnational
authorities matters depends on the interaction with other institutional
features of the country and the party structure. For example, in Chile and
Uruguay, where in the last decade subnational authorities have become
directly elected (at the municipal and departmental levels, respectively),
the existence of centralized party structures that control all nominations
has limited the political effect of subnational elections, according to Eaton
(2004b). However, even in these countries, elections have to some extent
weakened the “traditional sources of national control over sub-national
officials” (Eaton, 2004b, p. 19).

Federal versus Unitary Countries

Only four countries in the region have a constitutional federal structure:
Argentina, Brazil, Mexico, and Venezuela. The rest are formally unitary,
even though some are relatively decentralized in practice, like Bolivia
and Colombia.

During the last decade, in the four federal countries, governors
have played a more significant role in the national policymaking process
relative to the other countries in the region. However, this fact should not
be interpreted to mean that having a de jure federal structure is a neces-
sary or sufficient condition for subnational political power. In Mexico
and Venezuela until the 1980s, power was extremely centralized at the
national level. Then, in both countries in the 1990s, without a formal
change in the constitutional structure, there was a significant change in
the role of subnational authorities in the policymaking process.

In the case of Venezuela, the change after 1989 can be largely at-
tributed to the election of governors and mayors. In the case of Mexico,
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it can be mostly attributed to the opening of the formerly hegemonic
party regime. In fact, some authors have argued that these two countries
should not have been considered federal before the recent institutional
changes that allowed popular election of governors (Stepan, 2004a).
The key point that these examples show is that the decisive factor is
not whether the constitution defines the country as federal or unitary, but
whether the specific institutions (federal or not) and the party structure
establish incentives and opportunities for the regional leaders to exercise

influence in the national policymaking process.!

Territorial Bicameralism and High Malapportionment

In Latin America, nine countries have bicameral legislatures—Argen-
tina, Bolivia, Brazil, Chile, Colombia, the Dominican Republic, Mexico,
Paraguay, and Uruguay—including three of the four federal countries.
Territorial bicameralism has been the norm in federal countries. Since
1999, Venezuela has been the only federal country in the region, and
one of the few in the world, that is not bicameral.?’ In some unitary
countries like Colombia, Paraguay, and Uruguay, the second chamber
is not structured based on territorial representation.

Territorial bicameralism has had different effects depending on other
elements of the electoral and party systems. When the party system has
been relatively concentrated, centralized, nationalized, and disciplined,
as in Chile, Uruguay, and Venezuela before 1989, and Mexico before
1997, the effect of the separation of powers between chambers and the
president has been minimized by the unity of purpose. In those cases,
the senate generally has not represented an additional veto point.

In contrast, in Argentina and Brazil, the territorial chamber has
been a significant veto player in which the regional leaders have had a
significant influence. In Argentina, until the mid-1990s, the national
senators were elected by the regional legislative assemblies, where gov-
ernors had a significant influence. As a result, governors and regional
bosses controlled the province’s senate delegation. Even today with the

19 Asargued, in other regions of the world, there are examples of countries that are not formally
federal or even democratic, but that have provided significant power and authority to the sub-
national levels of government (for example, China in the last two decades).

20 Before 1999, Venezuela had a territorially based senate.
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direct election of the senators, regional authorities exert a large influence
(Ardanaz, Leiras, and Tommasi, 2009). In Brazil, the powerful senate
has also served as a vehicle for the governors’ influence.

As explained, the territorial chambers typically have high malap-
portionment. For example, in the upper chambers of Argentina, Brazil,
and Mexico (as in the United States), the least populated states have the
same representation as the highly populated states. As a result, in Ar-
gentina, one vote in the province of Tierra del Fuego is equivalent to 180
votes in the province of Buenos Aires, in terms of its representation in the
senate. Similarly, one vote in the state of Roraima in Brazil is equivalent
to 144 votes in the state of Sao Paulo (Gibson, Calvo, and Falleti, 2004).

The malapportionment index reflects the percentage of seats that
are not allocated equally among the voters (see Figure 7.1, for the senate,
and Figure 7.2, for the lower chamber). An index of zero means that all
seats are allocated with equal representation. An index of 0.5 means that
50 percent of the seats are given to regions that would have not received
them if equally allocated according to the population (Snyder and Samu-
els, 2004). As can be seen in Figure 7.1, Argentina with an index of 0.49,
and Brazil with an index of 0.40, had the highest malapportionment in
the senate. In contrast, Mexico had the least malapportioned territorial
chamber, with an index of 0.23. Notice that the nonterritorially based
senates, such as those of Colombia, Paraguay, and Uruguay, have a
malapportionment index of zero. This is a result of the fact that these
chambers are elected using only one national electoral district.

A more surprising fact, shown in Figure 7.2, is the significance of
malapportionment in the population-based lower chambers. In Argentina,
Bolivia, Brazil, Chile, Colombia, and Ecuador, more than 10 percent or
more of the lower chamber is malapportioned. This is a result, in part,
of the existence of lower and upper limits to the number of deputies that

a certain region may have.?!

Federal Fiscal Arrangements

Of the six countries with higher expenditure decentralization in Latin
America as of 1995, four were the federal countries in which governors

21 In addition, it may be the result of not adjusting for the population migration between regions,
typically from rural to urban areas (Snyder and Samuels, 2004).
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FIGURE 7.1 | Index of Malapportionment in the Senate
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FIGURE 7.2 | Index of Malapportionment in the Lower Chamber
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played a significant role at the national stage: Argentina, Brazil, Mexico,
and Venezuela. The other two were unitary: Bolivia and Colombia (see
Figure 7.3). Four of the top five were federal as of 2004, this time with the
exception of Colombia (see Figure 7.4). However, in Colombia regional
politicians play a relatively influential role.

The vertical imbalance, the portion of regional expenditures fi-
nanced by the center, is highest in Venezuela, Chile, and Mexico, followed



202 FRANCISCO MONALDI

FIGURE 7.3 | Expenditure Decentralization and Vertical Imbalance, 1995
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by Ecuador and Argentina (see Figure 7.3). In Chile and Ecuador, the
low levels of expenditure decentralization and the existence of appointed
governors greatly limit the relevance of the fiscal commons. In Mexico
and Venezuela, the still moderate levels of expenditure decentralization
also reduce the magnitude of the commons problem. In Brazil, although
expenditure decentralization is quite high, the vertical imbalance is mod-
erate, making the states less dependent on the center, and thus limiting
the perverse incentives of the common pool. In contrast, Argentina has
both high expenditure decentralization and a high vertical imbalance,
maximizing the perverse incentives for powerful governors.

Moreover, the combination of a high vertical imbalance and high
expenditure decentralization with significant influence of the governors
over congressional delegations creates the conditions for making the fis-
cal federal game a transaction of trading resources for votes, as has been
the case in Argentina (and to a lesser extent in Brazil during the 1980s
and Venezuela during the 1990s). In Colombia the vertical imbalance is
lower, as is the influence of governors over legislators; as a result, there
are fewer incentives for this type of transaction.

Electoral System and Party Structure

As explained, the electoral system and party structure are key determi-
nants of the role of governors in national politics. The discussion that
follows describes specific elements in selected countries of the region: the
governors’ influence over the legislators’ nominations and careers; the
importance of gubernatorial coattails (concurrency and ballot structure);
the degree of nationalization of the party system; and the prominence of
regional parties. Across the region, these dimensions vary significantly.
In Argentina, regional party leaders have a significant influence
in the nomination process of national legislators. Nominations are
decided at the provincial level by primaries, assembly elections, or elite
agreement. Regional party bosses are the key players in the nomination
process; in particular, ruling governors are usually able to impose their
candidates (De Luca, Jones, and Tula, 2002). The combination of control
over nominations with a closed list proportional electoral system gives
governors a powerful tool to discipline their legislative delegation to
the national congress. Moreover, since governors control a large part of
the budget, they can provide future career opportunities to legislators.
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In Brazil, congressional candidates are typically nominated by
regional conventions in which governors have had a moderate influence,
but such influence has been declining since the 1990s. In contrast to those
in Argentina, Brazil’s legislators have some autonomy from party leaders
to obtain reelection, due to the open list electoral system.??

In Mexico, governors have had a small but increasing influence
over the nomination process and some degree of control over the future
career of legislators. According to the Mexican constitution, legislators
cannot be reelected, and therefore cannot become professional legislators.

In Venezuela during the 1990s, regional authorities increased
their influence over the nomination process, especially in regionally
based parties. Finally, in Colombia, the multiple list system has allowed
individual legislators some autonomy to get reelected. Regional party
machines had some influence even before the election of governors. In
contrast, in Chile, Costa Rica, Paraguay, Uruguay, and Venezuela (before
1989), national party leaders have been the most relevant actors in the
nomination process.

Presidential coattails have been important in some countries in
the region, providing presidents with a powerful negotiation tool. For
example, in Venezuela in the 1960s and 1970s, national and regional
legislative elections were always held concurrently with presidential elec-
tions, and voters could not split their vote between the national and the
regional legislative levels. The ballot was structured so as to maximize
the connection between the presidential vote and the other votes. As a
result, presidential coattails were amplified and influenced every other
political office; only a small proportion of the votes were split (Monaldi
etal., 2008). Similarly, until 2000 in Uruguay, all elections were held con-
currently with the presidential one, and votes could not be split between
the national vote and regional vote (including the regional executive). As
a result, the presidential vote pulled even the gubernatorial vote. Since
2000, when for the first time the national and gubernatorial vote could
be split, the results have been significantly different.

In contrast in Brazil, the influence of gubernatorial coattails over
the national legislature was very significant during the first few elections
during the transition toward democracy. Before there were free presiden-

22 There is a significant dispute in the literature on Brazilian politics over the extent of the influ-
ence of governors over legislators (see discussion below).
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tial elections, the military organized a legislative election concurrent with
subnational elections in 1982. Similarly in 1986 and 1990, legislative and
regional elections were held concurrently and separately from presidential
elections. As a result, legislators had a significant electoral connection
with governors, and the national party system was highly influenced by
regional politics. To some extent, the highly fragmented nature of the
Brazilian party system has been attributed to the electoral system and
the role of regional politics in national elections (Willis, Garman, and
Haggard, 1999; Samuels, 2004). However, after 1994, the elections to the
legislature have been fully concurrent with the presidential elections.
This has weakened the power of governors over national legislators and
strengthened the president’s power.

Another example of the power of gubernatorial coattails is pro-
vided by the Venezuelan elections of 1998. The traditional parties, which
controlled all the regional governments, separated the legislative elec-
tions from the presidential elections. This was an attempt to avoid the
presidential coattails of a Chavez presidential victory. Instead they held
the legislative elections earlier, concurrently with the regional elections.
The electoral trick worked, and the gubernatorial coattails allowed the
traditional parties to obtain a significant majority in congress, despite
the landslide presidential victory of Chévez later the same year.?

Across the region, the timing between national and subnational
elections varies widely. In Argentina, half the lower chamber and a third
of the upper chamber are elected concurrently with the president and
some governors. The rest are elected in midterm elections concurrent
with some gubernatorial elections. As a result, the effect of timing is
mixed (Jones et al., 2001). As mentioned, currently in Brazil, legislators’
elections are held fully concurrent with presidential elections (Alston
et al., 2008). In Mexico, the system is also mixed, with midterm elec-
tions coinciding with some gubernatorial elections. In Colombia, there
is full concurrency with the presidential elections. In Venezuela, the
1999 Constitution created a system with little concurrency since the
president has a six-year term; congress, a five-year term; and governors,
a four-year term.

23 To get rid of the congress in which his party faced strong opposition, Chavez convoked a
Constitutional Assembly and later elections for a new legislature were held. In those new elec-
tions, Chavez’s supporters obtained a comfortable majority.
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To analyze the nationalization of the party systems in Latin
America, Jones constructed an index of the national policy incentives
provided by the electoral and political institutions (see Chapter 2, this
volume). The lowest national incentive scores were obtained by Brazil,
Colombia, Argentina, Chile, Venezuela, and Mexico, in that order. With
the exception of Chile, these are the countries with a more significant
role for regional authorities.

The Chilean exception may be explained by the peculiar binomial
electoral system and the fact that regional authorities are not elected.
However, one logical prediction would be that if Chile introduces regional
elections and transitions to a more proportional electoral system, the
role of regional politicians would increase dramatically and the party
system would become more fragmented and less nationalized than it
is today.

The index of vote nationalization calculated by Jones, which
measures the extent to which the voting results are homogenous across
regions, gives the lowest scores to Peru, Ecuador, Argentina, Venezuela,
and Brazil, in that order.?* Again, with the exception of Mexico, the
countries with a more relevant role of regional actors are among the
bottom five. In Argentina, Brazil, and Venezuela, the low nationaliza-
tion of the vote feeds and is reinforced by the influence of governors in
national policymaking.

In contrast, the low levels of vote nationalization in the cases
of Ecuador and Peru may be explainable by their traditionally strong
geographical cleavages. However, this geographical fragmentation, if
combined with regional elections—as have been recently implemented
in Peru—may produce a centrifugal effect in the national policymaking.

In some countries such as Argentina, the electoral system makes
it easy for regional parties to survive. As a result, some regional parties
have survived for decades controlling certain regions and sometimes
extracting significant resources from the center when they have had a
pivotal role in the national legislature. Similarly, in Venezuela after the
direct election of regional authorities was introduced in 1989, the party
system fragmented significantly, and regional parties have started to play
a significant role in the national policymaking process.

24 These results imply that in these countries, the vote of each party varies considerably across
regions.
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The Role of Governors in Argentina, Brazil, Venezuela, Mexico, and
Colombia

The last part of this section briefly describes the role of governors in
the five countries where they have played a more significant role. These
brief case studies are presented to show how the full configuration of
institutions determines the role of governors. Each institutional feature
considered in isolation is typically not sufficient—or often even neces-
sary—to explain the influence of regional authorities in national politics.

Argentina

Governors play a central role in Argentina’s national policymaking pro-
cess. Governors have been elected for most of Argentina’s democratic
history—most recently since democracy was reestablished in 1983. The
country is formally federal. Compared to other formally federal coun-
tries in the region, like Mexico and Venezuela, regional governments
have authority over significant policy areas (Faletti, 2004; Gibson and
Faletti, 2004). Argentina has a bicameral congress with a territorially
based senate. Until the mid-1990s, the provincial legislatures elected the
members of the national senate. As shown in Figures 7.1 and 7.2, it has
the region’s highest malapportionment in the upper chamber and the
third highest malapportionment in the lower chamber.?’ In particular,
sparsely populated provinces are highly overrepresented. This federal,
bicameral-territorial system generates multiple veto points. A small
group of governors may, under certain circumstances, constitute a veto
player. This is particularly relevant when the president is in legislative
minority as was the case with President Raul Alfonsin.

As can be seen in Figures 7.3 and 7.4, expenditure decentraliza-
tion is the highest in Latin America. Moreover, it has a large vertical
fiscal imbalance, though not the highest in the region (see Figure 7.3);
thus the regional governments are highly dependent on the national
government. The revenue transfers have been made increasingly rigid,
yet discretion at the margin is still the source of significant gaming
and accountability and policy distortions (Tommasi, 2006; Jones,
Meloni, and Tommasi, 2009). Borrowing by regional governments has

25 Provinces have a minimum of five deputies, regardless of their population.
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created a soft budget constraint, and regions have been repeatedly bailed
out.

In Argentina, the electoral system is proportional representation
with closed lists. Provincial party leaders and governors play a very
influential role in the nomination process for legislative elections. This
combination provides governors with significant control over the provin-
cial delegation to the national legislature.?® In practice the party system
is more fragmented than it appears from simply counting party labels.
Political careers are largely made at the regional level, providing addi-
tional leverage to regional leaders. There is partial concurrency between
regional and midterm legislative elections and between presidential and
legislative elections. More importantly, it is relatively easy to survive as
a regional (provincial) party. Provincial parties are relevant players and
sometimes have been pivotal in the legislature. As a result they have been
able to extract significant resources from the center (Acufia, Galiani,
and Tommasi, 2007).

The Argentine institutional framework and party structure provide
the basis for the very significant role governors and regional party bosses
play in the national policymaking process. According to Spiller and Tom-
masi (2003, 2007), this institutional setting has created a policymaking
game with an excessive number of players and high transaction costs. The
common pool problem and vertical fiscal imbalance induce the governors
and presidents to behave in an uncooperative way, making it difficult to
obtain long-term policy commitments. The control that regional party
bosses have over legislators produces a high turnover in congress because
bosses do not want legislators to get reelected and become autonomous.
This mechanism generates amateur and shortsighted legislators.

As a result of the way the policymaking process works, the federal
fiscal mechanisms have often been the subject of opportunistic ma-
nipulation by both the governors and the center. For example, in 1988,
Peronist governors forced President Alfonsin to accept a new transfers
law that gave them a higher share of fiscal revenues and solidified the
malapportionment of revenues to less-populated provinces (Garman,
Haggard, and Willis, 2001). On occasion, the solution to permanent
renegotiation has been to create highly inflexible and inefficient transfer

26 By contrast, in the United States, the single-member district system with open primaries does
not allow the governor control over the state’s delegation to Congress.
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mechanisms, generating difficulties for fiscal adjustment. The macroeco-
nomic implosion of 2001 has been partly attributed to these rigidities, as
exemplified by the transfer law of 1999, which guaranteed the provinces
a fixed nominal transfer, forcing the central government to raise debt to
finance the provinces. The Argentine case shows how powerful governors
with perverse incentives may have catastrophic consequences.

Brazil

In Brazil, governors have been elected for more than a century, with
some authoritarian interruptions. Since 1982, with the transition to
democratic rule, regional elections have been reestablished. The first
three legislative and regional elections (1982, 1986, and 1990) were held
concurrently, separated from presidential elections (maximizing guber-
natorial coattails). However, since 1994, there has been full concurrency
between legislative and presidential elections, increasing the influence
of presidents.

The constitutional structure is formally federal, and significant
authority is given to subnational officials. It has a bicameral-territo-
rial congress with high senate malapportionment and moderate lower
chamber malapportionment. Expenditure decentralization is high by
regional standards, but the vertical fiscal imbalance is moderate. As a
result, governors have less common pool incentive than in the cases of
Argentina, Mexico, or Venezuela.

Governors have some influence in the nomination of legislators,
but it seems to have declined in the last decade. There is some debate in
the literature about how significant the influence of governors is over the
legislative delegation of their region. The party system is highly fragmented
by regional standards, but parties are relatively disciplined (Samuels,
2003; Alston et al., 2008; Cheibub, Figueiredo, and Limongi, 2009).

The institutional framework provided governors with incentives and
some powerful tools to influence legislators between 1982 and 1994. First,
the full concurrency of regional and congressional elections, completely
separated from presidential elections, maximized governors’ coattails.
Second, the capacity to borrow, and the soft budget constraint, made the
governors powerful players in the fiscal game with national authorities.
Third, the federal structure, the direct election of governors, and the
regional control over resources still provide some incentives and tools to
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influence legislators. However, in the 1990s, the first two factors described
above changed radically. Congressional elections are now held fully con-
current with presidential elections, maximizing presidential coattails.
More importantly, the reforms of the fiscal federal rules by President
Cardoso hardened the budget constraint and radically diminished the
bargaining tools of governors.

In addition to his presidential coattails, Cardoso had the advantage
of the high popularity derived from his successful halt of hyperinflation,
and the perception that the regional governments’ profligacy was one
of the roots of macroeconomic instability. This situation provided him
with a unique opportunity to renegotiate the fiscal rules in a way that
limited the power of regional governments.

According to Alston et al. (2008), the explanation for the presidential
reign over governors, which has characterized the administrations of
both Cardoso and Lula, has some additional institutional roots, arising
from the powers of the president and the internal structure of congress.
In particular, the presidential partial veto over amendments (equivalent
to a line item veto) provides a powerful negotiating tool with legislators
looking to provide pork to their regions to secure reelection. Also, the
internal rules of the Brazilian congress provide tools for national party
leaders to discipline their party delegations.

Venezuela

In Venezuela, the election of governors in 1989 produced a significant
transformation in the policymaking process. The decline of the long-
established party system can be partially attributed to the influence of
political decentralization. In contrast to the previous democratic history,
characterized by few and stable actors and resulting in cooperative agree-
ments, the period after political decentralization was characterized by
multiple actors, high electoral volatility, and institutional instability. As
a consequence, it was more difficult to generate cooperative agreements
among politicians or to create an adequate environment for sustainable
reforms and long-term policy commitments.

The two most significant institutional changes that occurred were:
the introduction of direct elections for governors and mayors in 1989;2

%7 These regional authorities were elected for three-year terms, with one immediate reelection.
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and the modification of the legislature’s electoral system, from pure
proportional representation to a mixed-member system of personalized
proportional representation in 1993. These changes helped significantly
weaken the power of traditional parties and national party leaders. Also, in
the context of a change in electoral preferences, these institutional trans-
formations contributed to an increase in party fragmentation, volatility,
and legislative turnover (Monaldi et al., 2008). The transformation of the
policymaking process, along with the multiplication of relevant policy
actors, substantially increased transaction costs. Unlike the previous
period, in which political exchanges were conducted at low transaction
cost in small groups, in this period transactions were negotiated among
a larger number of players in more open and conflictive arenas.

Key legislation approved at the national level (either by congress
or by executive decree) had to be negotiated with regional actors. Pro-
ponents had to introduce regional considerations to gain the support
of governors. For example, in the 1990s, legislators were able to push
reforms to deepen fiscal transfers to the regions despite the opposition
from national party leaders and the national executive. Regional lead-
ers have powerful incentives to extract more resources from the center,
given that Venezuela has the largest vertical fiscal imbalance in Latin
America, and the rules of distribution of fiscal resources have become
slightly more discretionary.

The lack of discipline of legislators was expressed not only in the
increasing independence in policy issues vis-a-vis the party leader, but
also by desertions from the parties that had nominated them. Factions
within consolidated political parties have split off during the 1989-2004
period, creating their own independent legislative groups. The institu-
tional reforms contributed to the erosion of the strict control that party
leaders exercised over nomination procedures. This, in turn, weakened
party discipline in the legislature.

In 1998, congress approved the separation for the first time of the
legislative and presidential elections due on that year. Congressional
elections were set to coincide instead with regional elections, before the
presidential elections.?® As a result, these legislative elections generated

28 This modification was designed by the traditional parties to reduce the coattail effects that a po-
tential landslide victory by Chévez might produce on the legislature. Instead, the parties planned
to build their support in congress based on the strength of their governors (and their coattails).
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the largest political fragmentation in Venezuela’s history (more than six
effective parties).

Although Venezuela was formally federal for more than a century,
it was only in 1989, after the initiation of the direct elections of governors
and mayors, that the dormant federal system was activated. There are
two key institutional elements of Venezuela’s federalism that transformed
its party politics: the increasing competition and higher number of
electoral arenas (at the subnational level); and the possibility of reelec-
tion for governors and mayors, as well as the nonconcurrency between
regional and presidential elections. These institutional features provided
new regional political actors with an opportunity to gain independence
vis-a-vis the national authorities. As a result, a coalition of governors
was able to promote and pass legislation increasing the transfer of oil
royalties from the central government. Similarly, in order to approve
the value-added tax law, the government had to increase transfers to
the regions (Gonzalez and Mascarefio, 2004; Penfold-Becerra, 2004a,
2004b; Villasmil et al., 2007; Monaldi et al., 2008). Fiscal decentraliza-
tion significantly increased, as can be seen in Figure 7.4

After the election of President Chavez in 1998, a progressive recen-
tralization of powers has occurred. The Constitution of 1999, although
formally federal, centralized power at the national level and eliminated the
territorial legislative chamber. A failed attempt at constitutional reform
in 2007 would have dramatically weakened the authority of governors.
Even though the president’s reform proposal lost a referendum (by a slim
margin), the government continued the recentralization of power using
its large majority in the legislature. In particular, the government has
systematically used its authority to weaken the opposition governors.
As in Putin’s Russia and Fujimori’s Peru, political decentralization has
been largely reversed (Manzano et al., 2009).

Mexico

In Mexico, regional elections were not competitive until 1989, when
the PRI lost its first governorship. Before the 1980s, Mexico’s single-
party hegemonic regime had been extremely centralized. For decades
the national government had recentralized tax revenues that were in
the hands of the states. Governors had some influence in the PRI, but
they were mainly agents of the president. In practice, most governors
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were selected by the president and the national leadership, which could
remove them if need be.

Starting in the 1990s, and particularly with the separation of powers
generated by divided government in 1998, governors have increasingly
played a relevant role in national policymaking (Beer, 2004; Mizrahi,
2004). The position of governor is now a key stepping-stone for the
presidency. By contrast, in the PRI-dominated era, the national cabinet
positions were the key launch pads. Still, the patronage networks that
governors control have allowed them some influence over legislators.

The competitive election of governors in a system that is constitu-
tionally federal has activated Mexican federalism, resulting in a much
more decentralized national policymaking process. This already has had
significant implications. For example, Lehoucq et al. (2008) attribute
the increasing decentralization of fiscal expenditures (as can be seen
in Figure 7.4) to the combination of divided government and political
decentralization. At the end of 1999, the opposition governors, which
had become a majority, demanded a change in the fiscal pact. As a result,
congress approved a program of grants to the states and institutionalized
transfer programs that used to be controlled by the president.

Colombia

The Colombian case is peculiar because the country is formally unitary,
but significantly decentralized. It ranks third after Argentina and Brazil
in terms of expenditure decentralization (see Figure 7.4). However, it does
not have a high vertical imbalance by regional standards (see Figure 7.3).
Political decentralization started in 1988 with the election of mayors and
continued in 1991 with the election of governors. The 1991 Constitu-
tion advanced significantly toward fiscal decentralization (Falleti, 1999;
Cardenas, Junguito, and Pachén, 2008).

Governors are much less influential in the national policymaking in
Colombia than in the federal countries of the region. However, Colombia
has had along history of regional party bosses playing a relevant political
role. The explanation might be rooted in the geographical fragmenta-
tion of the country, but institutionally it has been the consequence of an
electoral system that allows for multiple party lists. As a result, political
parties are conglomerates of party factions (similar to Japan) that main-
tain some autonomy. This feature has provided regional party bosses
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with some leverage in national policymaking. Compared to regional
standards, Colombia is characterized by higher intraparty competition.
This feature can be largely attributed to the electoral system.
Moreover, factionalism and regionalization are on the rise. The
combination of this electoral system with the recent elections of regional
authorities might have been instrumental in the decline of the traditional
two-party system and the proliferation of regional and local parties. The
creation of a national district for the senate, contrary to expectations,
has fueled the regionalization of the party system. Each national list for
the senate typically elects only the first member of the list. As a result,
instead of creating a national constituency, the system allowed regional
factions to obtain representation (Crisp and Ingall, 2002).
Paradoxically, even though the system strengthens regional party
factions, it does not provide governors with the same influence over
legislators that they have in Argentina. The reason is that individual
politicians have easier access to the nomination (in this respect similar to
the United States) since they can make their own list. Moreover, the 1991
constitutional rules on campaign finance provide individual candidates
with public resources, weakening the power of national party leaders that
used to distribute the resources. Despite the increasing factionalism of the
Colombian party system, Cardenas, Junguito, and Pachén (2008) show
that the internal rules of the congress provide national party leaders with
significant leverage to maintain a relatively high degree of discipline.

Conclusion

This chapter has shown that the significant influence of governors in the
national policymaking process can potentially generate uncoordinated
and contradictory policies. Elected governors have a regional constituency;,
different from the national constituency of the president and national
party leaders. Thus, unless political institutions and the party structure
make the governors internalize the welfare of the national constituency,
governors may have incentives to obtain advantages and resources from
the center at the expense of nationwide goals such as macroeconomic
stability.

The institutional conditions that maximize the influence of gover-
nors in national politics are: the direct elections of governors; the existence
of a federal structure, including a territorial chamber and a malappor-
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tioned legislature; a federal fiscal arrangement that has high expenditure
decentralization and a high vertical imbalance, combined with regional
borrowing capacity, creating the conditions for a soft budget constraint;
an electoral system in which governors control the nominations for the
national congress and that maximizes gubernatorial coattails; and a party
structure that is not nationalized or fragmented, and that encourages
pivotal regional parties (partly a result of the electoral system).

Having elected governors has many advantages, including im-
proving electoral accountability and the regional delivery of public
goods. As a result, it does not seem reasonable to solve the commons
problem by giving the president the authority to appoint all governors.
Moreover, even if it were normatively reasonable, once governors are
elected, the policy would be very difficult to reverse in a democracy.
The cases of Fujimori and Putin, however, suggest that it is possible in
a semi-authoritarian regime.

Similarly, political decentralization and a functioning federal sys-
tem may prove effective mechanisms to govern large or heterogeneous
countries and can generate credible commitment over the protection of
property rights. As a result, it seems that a more productive avenue for
research and action would be to design the electoral and party structure
to provide incentives to allow the president and national party leaders
to make the governors internalize the national interest.

The systemic nature of the electoral and party structure makes it
particularly difficult to reform. A change in one feature might produce
unintended consequences in other areas. However, mechanisms that
provide the president with bargaining tools in the legislature and improve
the nationalization and national discipline of parties would be among
the political reforms that should be evaluated in case the governors have
become a centrifugal force to the political system.

It is also important to have a well-designed federal fiscal arrange-
ment that reduces the commons problem, either by creating a stronger
link between regional taxation and spending or by designing a credible
and fiscally sound transfer system. However, the federal fiscal bargain
is usually endogenous to the political system—and it is itself a subject
of bargaining between the central government and the subnational
governments. As a result, when the federal fiscal structure generates
perverse incentives, as in Argentina, it is difficult to renegotiate the
terms given that it would affect the interests of the governors, who are
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highly influential in the legislature and within parties. Presidents should
use the windows of opportunity provided by specific political shocks to
create a hard budget constraint for the regions, as was skillfully done by
President Cardoso in Brazil.

Even though governors have represented a real menace to macro-
economic and political stability only in Argentina and in some periods
in Brazil, the analysis of this chapter shows that in other countries, such
as Bolivia, Chile, Ecuador, and Peru, political decentralization, if not
well designed and implemented, could increase the lack of coordination
in policymaking and could worsen macroeconomic performance. The
case of political decentralization in Venezuela shows how it could lead
to party system fragmentation and volatility. In the end, the decline of
the party system, partly induced by decentralization, led at the other
extreme to the excessive centralization of power and to the weakening
of democratic institutions.



CHAPTER 8

Business Politics
and Policymaking in
Contemporary Latin America

Ben Ross Schneider

Business, especially domestic business, is usually a key participant in
policymaking. As most policies, especially market and state reforms,
redistribute resources, businesspeople are likely to be among those with
the most intense preferences regarding policy outcomes, in terms of both
policy content (how specific policies affect them) and the longer-term
“outer features” of the policymaking process (such as the stability and
credibility of policies). Moreover, among social groups, business is the
one with the most resources to invest in politics. However, despite the
common prominence of business in policymaking, patterns of busi-
ness participation vary widely across Latin America and are not easily
captured in simple models of politics.

Business participation in policymaking varies over time, across
policy areas, and across countries along three interrelated dimensions.
First, business participation can be collective and organized or dispersed
and individual. Among industrialized countries, for example, business
tends to be more organized in northern Europe and Japan, much less
organized in the United States, and ranging in between in other English-
speaking and southern European countries (see Lehne, 2006). Second,
business input can be formal and open or informal and largely opaque.
This dimension tends to covary with the organizational dimension, but
does not overlap completely. Participation through business associations
is typically formal, structured, known to many, and covered by the press.
Personal networks, in contrast, involve very small numbers and are often
largely invisible, even to other participants in policymaking.
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Third, business input varies by the channels of influence that pre-
dominate in mediating business participation: deliberative or consultative
councils, corporatist tripartite bargaining, lobbying, campaign and party
finance, networks and appointments to government positions, and of
course, outright corruption. Businesspeople will often avail themselves
of a number of these channels simultaneously, but comparative analysis
helps single out which are primary in particular countries. For example,
Japan and other Asian countries have relied heavily on deliberative
councils that bring together representatives of government and business
to discuss a wide range of policy issues. Campaign contributions and
legislative lobbying are more central to business politics in the United
States and Japan than in most European countries, and obviously are
more important in democratic regimes than dictatorships. Lastly, the
appointment of businesspeople to top policymaking positions in gov-
ernment varies greatly across nations, from thousands of appointments
in the United States and many countries of Latin America to virtually
none in most other industrialized countries.!

Conceptual Frameworks

Scholars often mean very different things when they say “business.”
Distinguishing among five conceptual approaches to the analysis of
business contrasts these meanings and illuminates the various ways that
business can participate in policymaking: as capital, as sector, as firm,
as association, and as individuals and participants in policy networks
(Haggard, Maxfield, and Schneider, 1997). Through capital mobility and
flight, business as capital can have an indirect, uncoordinated, impersonal
effect on policies as policymakers try to anticipate policies that are likely
to keep and attract capital (Mahon, 1996; Maxfield, 1997).2

Business as Capital. While capital mobility imposes significant constraints
on policymakers, it is not a deliberate form of business participation

! To capture the variations and nuances of business relations and power in Latin America, this
study drew on a series of interviews with business leaders. See list of business leaders interviewed
in Schneider (2005).

2 Capital flows could also be further disaggregated to consider foreign direct investment (FDI),

portfolio investment, and loans (commercial and public), and are sensitive to different kinds of
policies (Maxfield, 1998; Mosley, 2003).
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in policymaking; nor is it a major dimension of variation, since capi-
tal movements are relatively unrestricted throughout Latin America.
However, it is important to note this background constraint because it
tends to narrow the range of policy options that government officials
consider, and contributes to making business politics less contentious
and politically destabilizing in the twenty-first century than it was in
the twentieth when business mobilized to fight major battles over prop-
erty rights, labor mobilization, socialism, and the basic parameters of
capitalist development.

Business as Sector. This conceptual approach is one of the most popular
in the literature on international political economy and in many analyses
of recent market-oriented reform in developing countries.? This approach
follows from the conventional Olsonian wisdom that businesses will be
better able to overcome obstacles to collective action if they are small in
number and homogeneous, as they usually are in capital-intensive sectors
(Olson, 1965). Later approaches deepened the theoretical underpinnings
with careful conceptualizations of asset specificity: the more specific a
firm’s assets, the more likely it is to engage in collective action and politics.
Conceptualizing business as sector is often a useful “first cut” because
sectoral cleavages in Latin America are accentuated, and because many
policies have very uneven distributions of costs and benefits across sec-
tors. However, taken too far, sectoral analysis can obscure other bases
of business politics such as corporate structure, business associations,
and business networks that regularly swamp sectoral considerations
(Schneider, 2004a, Chapter 2; Schneider, 2004b, pp. 458-64).

Business as Firm. In this concept, firms are the primary units of analysis,
and business politics vary largely according to corporate structure. Two
core features of corporate ownership—multisectoral conglomeration
and dominance of multinational corporations (MNCs) in key manu-
facturing sectors—distinguish Latin America from other regions and
affect business-government relations (Guillén, 2000, 2001).* Diversified

3 Major works include Frieden (1991) and Shafer (1994). For recent reviews, see Alt et al. (1996)
and Frieden and Martin (2002).

4 Firm size also differentiates business preferences in politics (Thacker, 2000; Shadlen, 2004).
Another striking characteristic of firms of all sizes in Latin America is the persistence of family
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conglomerates have more encompassing interests, which, combined with
their huge size and small number, should facilitate collective action
and coordination, in principle. According to this logic, conglomerates
should support more public-regarding policies designed to improve the
functioning of the economy as a whole. MNCs, because they can shift
investment to other countries (exit), tend to be less committed interlocu-
tors in longer-term policy implementation and institution building. To the
extent that MNCs influence policy more through anticipated reactions
than deliberate political activity, MNCs resemble the effects of the first
concept of business as capital. At a minimum, ownership variables like
multisectoral conglomeration and MNCs complicate simple deductions
about business preferences on policy and straightforward predictions
about their political behavior. Conglomeration and foreign ownership
both open up exit options for firms in particular sectors. If, for example,
policies threaten a stand-alone, single-sector firm, that firm is more
likely to use voice and politics to change the policy. In contrast, MNCs
and conglomerates are more likely to weigh the costs and benefits of
voice versus exit.

Business as Association. In this concept, taken up at greater length in the
next section, the way business organizes and the longer institutionaliza-
tion of business associations are primary factors in explaining patterns
of business participation in policymaking. The major variations along
this organizational dimension include whether associations are volun-
tary or state-chartered (corporatist), whether they are encompassing or
sectoral, whether they are based on production or employment relations,
and whether they represent primarily large or small firms.

Business as Network. In this concept, the analysis turns to examining
how individual businesspeople can participate directly through ap-
pointment to government positions or close personal connections to
top policymakers in personal or policy networks (Teichman, 2001).
Personalized business—government networks can sometimes evolve
out of long-standing social and kinship relations, as well as common

ownership and management. This variable has not been extensively researched or theorized,
but there are good reasons to expect that the political behavior of firms will differ according to
whether or not they are managed by family owners or professional managers.
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schooling and university training. More short-term network connec-
tions can also emerge out of career movement back and forth between
the public and private sectors. As in the United States, most presidents
in Latin America appoint thousands of people, including many from
business, to top policymaking positions. There are some exceptions,
notably Chile after 1990 and Mexico for most of the twentieth century,
where presidents invited very few businesspeople into government, but
in most other countries businesspeople circulate regularly in and out
of government. The movement between the public and private sectors
is probably greatest in Colombia, but businesspeople are also common
in government in Argentina, Brazil, and Peru. Such movement creates
ready-made networks for sharing information and debating policy options.

Portfolios of Business Investment in Politics

Another, partially overlapping framework for analyzing variations in
business participation is in terms of the portfolio of political investments
made by business. Businesspeople can invest in a range of political activi-
ties from business associations, to financing parties and candidates, to
networking with government officials, to outright bribery. In principle,
rational businesspeople should balance their portfolio of political invest-
ments to take advantage of evolving opportunities by shifting political
investments to activities that generate the greatest return. Where business
concentrates its political investments is largely a function of the perceived
opportunities for influence offered by the political system (see Tarrow,
1998). Some features of the opportunity structure are relatively fixed
by long-standing institutional features of the political system; others,
though, can be created or closed by individual policymakers. So, while
variations in patterns of business politics are relatively stable, they are
not immutable, and policymakers can have decisive and relatively short-
term impacts on those patterns. Explaining the origins of these patterns
is beyond the scope of this study, but the conclusion briefly returns to
this issue of business politics as an object of policymaking.

Associations

Table 8.1 presents some basic information on the strength and age of
encompassing associations in some of the largest countries in Latin
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America. On this dimension, countries like Chile, Colombia, and Mexico
follow a more European or Japanese model of business organization
compared to a more “American” style of fragmentation in Brazil and
Argentina. Among the remaining larger countries, Peru and Venezuela
both have fairly well-organized economy-wide encompassing associations
in CONIFIEP and Fedecamaras, respectively. Almost all the smaller
countries, with the significant exception of Uruguay, have economy-wide
encompassing associations (see Durand and Silva, 1998).

The mere existence of voluntary encompassing associations is one
good indicator of the amounts prominent capitalists invest in collective
action. The rough estimates of staff give a further proxy useful for cross-
country comparisons of the material investments members make in their
associations. Other indicators of organizational strength would include
the time businesspeople invest in associations and the quality of internal
representation. Although they cannot be summarized in a table, historical
instances of organizational capacity to aggregate or reconcile member
interests were more common in the histories of encompassing associa-
tions in Chile, Colombia, and Mexico than in Argentina and Brazil.”

Beyond economy-wide associations, wide variation also exists
among encompassing associations for industry and for agriculture.®
Agricultural associations were some of the first to form in the region,
although most had faded as organizations by the late twentieth century,
except for some in narrower sectors like coftee (Federacafe). Agricultural
associations tended to be stronger in countries with less diversified ag-
riculture and larger landholdings, as in Argentina, Chile, and Colombia
(Smith, 1969; Wright, 1982; Schneider, 2004a, pp. 39-40). In industry,
Chile and Colombia have the strongest voluntary associations in the
region. The industry association in Argentina, UIA (Unién Industrial
Argentina), enjoyed some periods of strength but after the 1940s suffered
from internal division and competition from rival associations. Non-

5 Institutional or organizational strength refers to these internal characteristics—material re-
sources and internal intermediation—not to the amount of power or influence of the association
in the political system.

6 Commerce and finance are other major sectors with significant associational activity. How-
ever, there is less variation across the region. Commerce associations tend to be weak, largely
because they organize so many thousands of small retailers, except at the municipal level. In
contrast, financial and banking associations tend everywhere to be strong and well organized,
largely because they organize a small number of very large firms, except where they are divided
between foreign and domestic firms.
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TABLE 8.1 | Voluntary Encompassing Business Associations, Latin America

Association Scope Staff

Strong encompassing associations

Mexico Coparmex (1929) economy-wide 30
CMHN (1962) economy-wide 0
CCE (1975) economy-wide 80

Chile CPC (1935) economy-wide 8
Sofofa (1883) industry 50

Colombia Federacafe (1927) coffee 3,500
ANDI (1944) industry 150
CG(1991) economy-wide 3

Weak encompassing associations

Argentina UIA (1886) industry 50
AEA (2002) economy-wide 8

Brazil IEDI (1989) industry 8
Acéo Empresarial (1993) economy-wide 0

Source: Schneider (2004a). The year the association was established is in parentheses.
Figures for staff are rough estimates for average total employment in the late twentieth century.

Acéo Empresarial-Business Action, Brazil CPC—Confederacion de la Produccion y del
AEA-Asociacion Empresaria Argentina Comercio
ANDI-Asociacién Nacional de Industriales Federacafe—Federacion Nacional de Cafeteros
CCE-Consejo Coordinador Empresarial de Colombia
CG—Consejo Gremial IEDI-Instituto de Estudos de Desenvolvimento
CMHN-Consejo Mexicano de Hombres de Negocios Industrial
Coparmex—Confederacion Patronal de la Republica Sofofa—Sociedad de Fomento Fabril

Mexicana UIA-Unién Industrial Argentina

voluntary, corporatist associations in Brazil and Mexico gave industry
federations the appearance of institutional strength, but behind the facade
they were much weaker, in large part due to state controls on internal
organization. These controls were especially debilitating in Brazil, where
the regional structure of representation gives marginal industry federa-
tions from states in the rural northeast control of the national industry
confederation, Confederagao Nacional de Industria (CNT).

Business associations participate in policymaking in a number
of ways. First, leaders of associations appear regularly in the press.
Newspapers often assign reporters to cover business associations, and
they contact associations almost daily for reactions to government an-
nouncements and breaking economic news. In addition, associations
invest in their own press and dissemination departments and call press
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conferences to announce policy positions. Some associations also have
sophisticated research departments that collect data relevant to sectoral
performance. Associations use the opportunity of announcing, say,
monthly employment statistics to comment on policy issues of the day.
Some leaders contend that this press presence may be the most important
lever, albeit indirect, that business has to influence policy.”

Leaders of associations also talk directly to policymakers. As-
sociations may invite officials to events or to make presentations, or
they may ask for appointments. For instance, an annual report to the
members on the activities of the president of the economy-wide Con-
sejo Coordinador Empresarial (CCE) noted dozens of meetings with
various cabinet ministers (CCE, 1987). These meetings are often ad hoc
and called to address short-term issues, but in some countries meetings
are more routine. Again in Mexico, the Consejo Mexicano de Hombres
de Negocios (CMHN) hosted monthly luncheons and the CCE hosts
monthly dinners, mostly with ministers from the economic area. It is
often unclear exactly what influence these meals have on policy, but they
certainly expand access and dialogue.

In other cases, governments can institutionalize business input
into policymaking or oversight councils (considered further later). These
forums, sometimes called consultative or deliberative councils, are typi-
cally granted functional authority over certain policy areas that can range
from broad macro issues such as monetary policy and stabilization plans
to labor issues like minimum wages and training, to narrow technical
issues like animal husbandry. These councils have fixed membership that
usually includes representatives from relevant ministries and business
associations. A small number of councils also include representatives
from labor or other organized social groups. If the council decides on
policy with formal votes, then business rarely has a majority of votes
or even veto power. However, representatives from business associa-
tions usually have a good deal of informal influence because they can
use common committee tactics to slow unfavorable policies and can
bring considerable technical expertise to bear on discussions.® Lastly,

7 Interview with Jorge Blanco Villegas, President of Unién Industrial Argentina (UIA), 1993-97,
May 3, 2000. Analyses of Colombian associations emphasize their strong presence in the media
(Urrutia, 1983, pp. 45, 82).

8 Once invited to join councils, associations usually create or expand professional research
departments. See Urrutia (1983) for a discussion of informal influence on councils.
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governments may grant complete policy authority, along with public
resources, to associations. For example, the Colombian coffee confed-
eration, Federacafe, has control over an export tax and other resources
and is responsible for financing, promoting, and marketing Colombian
coffee. Brazilian industry federations receive a 1 percent payroll tax to
promote worker training; the government collects the tax but turns it
over to federations that in turn decide how to spend it.

Although it is beyond the scope of this chapter to attempt an ex-
planation for the wide variation across Latin America in the strength
of business associations, it is worth noting some of the main causes
[Schneider (2004a) provides a full discussion]. As Olson would expect,
most strong associations provide some selective benefit to members only,
ranging from control over an export tax in the case of Federacafe, to a
genealogical registry for cattle in the case of Sociedad Rural Argentina,
to monthly luncheons with ministers for CMHN. Furthermore, in most
cases, the most significant benefits are granted by the state. In cases
where the state has granted control over public funds to associations,
firms have had incentives to join the association and contribute to its
institutional strength. Less tangible benefits, such as regular access to
top policymakers (as in the CMHN luncheons mentioned earlier) or to
policymaking councils, also encouraged businesspeople to join associa-
tions, as well as contribute to and participate in them.

Legislative Lobbying

In the wake of democratization, more avenues for business participa-
tion in policymaking have opened up, particularly in political parties
and congress. Unfortunately, there are few empirical studies of lobby-
ing by business (see Diniz and Boschi, 2004, focusing on Brazil, for a
major exception). However, sporadic evidence suggests that business is
increasing its contacts with elected politicians. As business moves to
invest more in lobbying the legislature, its influence tends to become
more fragmented and particularistic, and therefore ineffectual on gen-
eral issues, what Diniz and Boschi (2004) call an “Americanization” of
business politics. There are a number of reasons for this fragmentation.
For one, individual contributors are likely to seek legislators” assistance
on issues relating specifically to their firms, such as resolving particular
administrative problems in the bureaucracy.
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Moreover, business associations, by custom or legal restriction, do
not contribute to political campaigns in Latin America, and their influ-
ence with legislators is likely to be less than that of major contributors,
who tend to come from individual firms. An interesting exception, which
tends to prove the general rule, is the sophisticated lobbying operation
of the CNI, Brazil’s national industry confederation. Its lobbying wing
COAL (Coordenagao de Assuntos Legislativos) grew from a small op-
eration in Brasilia in the late 1980s to a large and sophisticated lobby in
the 1990s.° By the mid-1990s, COAL had 21 employees and accounted
for close to half of CNI staff in Brasilia. In contrast, legislative lobbying
in the economy-wide CCE in Mexico was still incipient by 2003, in part
because the legislature began exercising a more active policy role only
after 1997, when the president’s party lost its majority in Congress for
the first time in many decades.'”

In most countries, individual companies also frequently lobby
the executive branch. Systematic, cross-national data are lacking, but
some general patterns emerge in policy studies. For one, pressuring of-
ficials in the executive is usually ad hoc and informal (without a more
organized lobbying office that is more commonly associated with new
legislative lobbying). Moreover, contact is often sporadic, reactive, and/
or crisis-driven, as businesspeople seek out officials for help with, or
relief from, particular policy decisions. Lastly, as in legislative lobbying,
contact with the executive usually involves small numbers of firms with
narrow interests.

Electoral Politics, Parties, and Campaign Contributions

According to press reports, in February 1995, at a private dinner with
several dozen wealthy businessmen, Mexican President Carlos Salinas
de Gortari announced to them that they had all made a lot of money
during his government and that he expected them each to donate $25
million to the Partido Revolucionario Institucional (PRI) to help finance
the election of his successor (Oppenheimer, 1998). These reports gener-
ated heated debate and portended important changes in politics in Latin
America (the possible privatization of the PRI, not least among them).

® Interview with Carlos Alberto Cidade, May 27, 1995.
10 Interview with Luis Miguel Pando, February 26, 2003.
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For one, redemocratization in the region would inevitably lead to ever
more expensive campaigns and require governments to decide how they
would be financed. And, as the Salinas dinner made clear, big money
was most likely to come from big business.

Over the last decade most of the large countries of Latin America
reformed the legal framework for campaign finance (Griner and Zovatto,
2004). Although complex and varied, several patterns emerge in campaign
finance laws in the region (Payne et al., 2002). Most legal frameworks
prohibit foreign contributions (to the probable relief of many MNCs),
maintain some public funding, limit maximum contributions, and provide
some free media access. There are also a wide range of other restrictions in
smaller numbers of countries, including prohibitions on paid advertising
or contributions from government contractors and business associations,
as well as different stipulations on eligibility for public funding. Taken
together, these laws represent a systematic effort to limit the private cost
of elections and to reduce dependence on business contributions, both
overall and by particular kinds of business. Nonetheless, a lot of money
flows from business into elections, both legally and illegally. There are
few studies of compliance, but sporadic evidence from Latin America, as
well as experiences in other consolidated democracies, suggest that there
are many ways to circumvent restrictions on business contributions.!!

Despite the flow of millions of dollars into electoral campaigns,
there are several reasons to doubt that this flow buys business a great
deal of leverage in most policy processes. The first is a common collec-
tive action problem: businesses contribute to individual legislators, who
do not have much impact on policy except in collective votes, while it
is nearly impossible for business contributors to coordinate to exercise
collective pressure. In the Brazilian state of Sao Paulo, for example, con-
struction firms depend heavily on government contracts and therefore
contribute a lot to congressional campaigns. Most large firms have at least
one deputy in Brasilia whom they can call on to help sort out problems
with the federal bureaucracy. However, the industry as a whole cannot
get “their deputies” to vote together on policies of common interest to

11 Another way that electoral politics opens up avenues for business influence is for business-
people to run for office themselves. In Brazil, for example, estimates of the percentage of deputies
with business backgrounds range from one-quarter to one-half of the deputies elected between
1985 and 2002 (see Schneider, 2004a, Chapter 4). In Mexico, Fox and many Panistas had busi-
ness backgrounds.
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all construction firms, such as housing or highway programs.!> Where
parties are stronger in organizing policy-relevant votes and collective
campaign funding, they can help solve this collective action problem;
however, such parties are rare in Latin America. Another problem for
contributors is that turnover is very high in most legislatures (100 per-
cent in Mexico, by law) so that incumbents, once in office, have weak
incentives to heed their contributors.

Contributions to presidents, many of whom can now stand for
reelection, may suffer less from these problems of collective action and
lapses in attentiveness after the election; however, the contributions must
be very large. Moreover, very large contributors are likely to give to both
sides (as is common in the United States) as insurance to be sure the
winner does not retaliate. In the 2002 elections in Colombia, for example,
the Santo Domingo group, one of the four leading business groups, gave
$300,000 to Uribe and $300,000 to his closest contender (Njaim, 2004).
Such electoral promiscuity is not likely to enhance contributors’ policy
influence, though it likely keeps channels of access open.

A study of campaign finance in Brazil lists more than a dozen
scandals involving major alleged infractions of Brazil’s electoral law in
the 20 years since the return of freer and more competitive elections
in the 1980s (Fleischer, 2002). The long list confirms several suspicions
about campaign finance. First, laws are difficult to enforce and easy to
circumvent. Second, irregularities and scandals involve all major parties,
from left to right, and all levels, from municipal to presidential campaigns.
Third, in cases where the scandal revolved around alleged favoritism for
business contributors after the election, favors were mostly in the form
of individualized, private-regarding benefits, as in privatization policies,
rather than collective influence on broad policy issues.

Networks

In most countries, informal personal relations connect at least some
economic and government elites. These connections can result from
family ties, attendance at the same schools (usually private) and uni-
versities, studying abroad, or overlapping in previous career stages.

12 Tnterview with Eduardo Capobianco, January 28, 1993.
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In Latin America, high socioeconomic stratification and geographic
concentration in capital cities facilitate the formation of elite networks.
It is often difficult to tell what impact these networks have on policy-
making, in part because the relations are informal and opaque, when
not deliberately secretive. Analysts argue that intense networks can
contribute to everything from shared world views to spot transactions
and private-regarding policies designed to favor only the firms of par-
ticular network participants (see Teichman, 2001). Narrower networks
between particular firms and policymakers that are closed to other elites
seem more likely to generate private-regarding policies than do open,
expansive networks. At a minimum, personal networks open up chan-
nels of access and communication. In terms of the portfolio analogy, to
the extent that businesspeople feel they have sufficient access through
informal networks, they will have weaker incentives to invest in other
formal channels like business associations or election campaigns.

The extent of networks is difficult to measure empirically. The most
in-depth analyses of networks in Latin America cover Mexico during
the years of PRI dominance (Smith, 1979; Camp, 1989; Centeno, 1994).1?
This research documented the remarkable and long-standing absence
of networks linking economic and political elites. On the other end of
the spectrum, public and private elites in Colombia seem in most peri-
ods to be thoroughly networked and interconnected. Although not as
extensively documented as in Mexico, most political elites in Colombia
follow careers that weave in and out of government and private firms
or business associations (Juarez, 1995; Schneider, 2004a, pp. 148-50).
Table 8.2 provides further comparisons among recent governments in
terms of the number of businesspeople appointed to the cabinet. This
table confirms both the expected expansion of businesspeople in the
Fox government in Mexico, as well as the continued patterns of business
representation in governments in Colombia and business exclusion in
Concertacion governments in Chile.

Some public-private network relations may result from decades
of social interaction. Others can be created (or destroyed) overnight by
political appointments of businesspeople to government. In Mexico,

13 The greater scholarly attention paid to networks in Mexico is partly the result of better data
(the government published biographical information on all top policymakers) and partly due
to the importance of networks in intra-elite politics generally.
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TABLE 8.2 | Business Appointees in Selected Government Cabinets

Number of business Percent of business
Country President appointees appointees

Argentina Kirchner (2003-05) 0 0
Duhalde (2002-03) 1 8
De la Rda (1999-2002) 1 9
Chile Lagos (2002-05) 0 0
Colombia Uribe (2002-05) 7 54
Mexico Fox (2000-05) 5 25
Peru Toledo (2001-05) 7 27
Source: Author's compilations from government and periodical sources. Years covered are in parentheses.

the inauguration of Vicente Fox in 2000 transformed from one day to
the next the previous pattern of relative absence of personal networks
between business and government. Fox was himself a former business-
man (and therefore had personal connections of his own to many busi-
nesspeople) and also appointed other ministers from the private sector.!4
Even in countries with fairly long-standing traditions of appointing
businesspeople, as in Argentina, Brazil, and Colombia, practices can
vary widely from one government to the next. In Brazil, for example,
Presidents Fernando Collor de Mello and, curiously, Lula (Luiz Inacio
Lula da Silva) appointed more prominent representatives of the private
sector as ministers than did president Fernando Henrique Cardoso.!®
One hypothesis is that political leaders who already have good networks
with business when they come to power, as did Cardoso and his inner
circle from Sao Paulo, have fewer incentives to appoint businesspeople
than do outsider leaders like Lula, Carlos Menem, or Augusto Pinochet,
who lacked ties to big business prior to becoming president.

From a broader comparative perspective, a pan-American pattern
of appointing businesspeople that is common to most of Latin America
as well as the United States has emerged. This pattern contrasts sharply

14 Ror example, the minister of labor, Carlos Abascal, came from the employers’ confederation
Coparmex. Francisco Gil Diaz, the first minister of finance, came from a telecommunications
company, though he had been there only a few years and had a long public career before that.
15 Marcilio Marques Moreira, Collor de Mello’s minister of the economy in 1991-92, had a long
career in banking. Lula’s main business appointees were Roberto Rodrigues (agriculture), Luis
Furlan (development), and Henrique Meirelle (president of the central bank).
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with patterns in most of the rest of the world. For the most part, these
networks seem to bias policies generally in favor of business, although
not necessarily in particularistic ways. Some exceptions that prove this
rule include Chile in the 1970s and Argentina under Menem. In these
instances of crony capitalism (a term best reserved for these kinds of
exclusive networks and particularistic policy benefits), political lead-
ers appointed businesspeople from a few of the largest conglomerates
and thereby established very narrow and closed networks. Many of
the early policies enacted by these governments in turn favored the
few firms represented in these networks (Silva, 1996; Schamis, 2002;
Teichman, 2001).

Corruption

Beyond legal forms of participation in policymaking, business some-
times buys influence directly. The term corruption covers a wide range
of behaviors, from petty mordidas paid to traffic cops to large-scale
embezzlement of public funds. The form of corruption relevant to this
analysis is private-sector bribes to public officials in exchange for favor-
able changes to economic policies. As such, this is a fairly rare form of
corruption, even in systems widely perceived as corrupt. Bribery also
suffers from free riding, in the sense that firms are likely to consider
direct corruption only if they can capture all the benefits, which means
they are likely to consider it only in case of policies that are very narrow
in scope (see discussion that follows). Most documented scandals of busi-
ness bribery seem to be related more frequently to policy implementation
(when funds, contracts, or opportunities are distributed to particular
firms) than to policy formulation.

According to the indices compiled by Transparency International,
levels of perceived corruption vary widely across Latin America. In the
overall rankings, the countries in Table 8.3 cluster in three groups by
2004. A “cleaner” set that includes Chile, Uruguay, and Costa Rica, is
grouped around the least corrupt quartile. A middle group comprised
of Brazil, Colombia, Mexico, and Peru hovers just above the median.
Three countries perceived as more corrupt—Argentina, Venezuela,
and Bolivia—cluster around the bottom quartile. By 2008, some of the
country scores had changed, but the relative ranking of the three groups
was the same.
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TABLE 8.3 | Perceived Corruption in Latin America, 1996 and 2004

2004 Change
Score 1996 rank Percentile Score  rank Percentile in score

Chile 6.8 21 0.38 7.4 20 0.14 +0.6
Uruguay — — — 6.2 28 0.19 —
Costa Rica — — — 4.9 41 0.28 —
Brazil 3 40 0.74 3.9 59 0.41 +0.9
Colombia 2.7 42 0.77 3.8 60 0.41 + 1.1
Mexico 3.3 38 0.70 3.6 64 0.44 +0.3
Peru — — — 3.5 67 0.46
Argentina 34 35 0.64 2.5 108 0.74 —0.9
Venezuela 2.5 48 0.88 23 114 0.78 -0.2
Bolivia 3.4 36 0.66 2.2 122 0.84 -1.2
Source: Transparency International Corruption Perceptions Index for 1996 and 2004 (http://www.
transparency.org).

The surveys included 54 countries in 1996 and 145 countries in 2004.
— not included in the 1996 survey.

Overall it is difficult to relate these corruption rankings directly to
different patterns of business politics. First, it is important to remember
that these rankings are based on opinion surveys (and these surveys have
been sensitive to scandals that appear in the media). Second, they are
aggregate measures that do not separate out specific forms of business
corruption. However, these rankings at least signal the possibility that
corruption is a more likely form of business influence in countries ranked
toward the bottom of the list than in those at the top.

Portfolio Distribution and Opportunity Structure

Table 8.4 offers a rough comparative assessment of how business dis-
tributes its political investments across major countries of the region.
As noted, businesspeople should rebalance their portfolios of political
investments to take maximum advantage of the opportunities offered by
the political system. In countries where policymakers pay less attention
to associations, as in Argentina and Brazil, business tends not to invest
much time or money in them. Where government leaders have insti-
tutionalized business input through associations, then businesspeople
have strong incentives to invest in associations and build institutional
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TABLE 8.4 | Portfolio Distribution of Political Activity by Business since
the 1990s

Campaigns Lobbying  Business Personal
and elections  congress  associations networks  Corruption

Argentina, 1990s Medium Medium Low Medium  High
Brazil, 1990s Medium Medium Low Medium  Medium
Chile, 1990 Medium Low High Low Low
Colombia Medium Low High High Medium
Mexico, 1990s Low Low High Low Medium
Mexico, 2000 Medium Medium Medium Medium  Medium

Source: Author's estimates based on preceding text.

capacity for long-term intermediation. This was evident historically in
Chile, Colombia, and Mexico, and in the 1990s in trade negotiations,
particularly in Chile and Mexico. The Chilean political system in the
1990s continued to favor investment in associations. However, as macro
issues faded from the policy agenda, the economy-wide encompassing
association Confederacion de la Produccion y del Comercio (CPC) became
less valuable to business. Moreover, negotiations for Chile’s entry into
MERCOSUR sidelined CPC because it was unable to mediate the very
divergent positions of industry and agriculture regarding the regional
agreement. However, other consultative councils continued to draw on
associations (see Mufioz, 2000).

More importantly for a portfolio analysis, the Chilean political
system does not offer many opportunities for alternative political invest-
ments.'® For example, the executive branch dominates in policymaking,
but is relatively insulated from direct lobbying and from personal networks
since no businesspeople have been appointed to Concertacion cabinets.
Moreover, the bureaucracy is more professionalized and Weberian than
the mean for Latin America, and perceived corruption is correspondingly
low (Chile is ranked the lowest in Latin America, just behind the United
States).!” The Chilean electoral system takes much of the suspense out
of legislative elections and reduces incentives for business to invest in

16 This analysis of the Chilean political system draws mostly on Aninat et al. (2008). See also
Siavelis (2000); Baldez and Carey (2002).

17 Transparency International Corruption Perceptions Index for 2004, pp. 4-5.
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parties and elections. In the binomial electoral system, the two parties
or coalitions that get the most votes in each electoral district each send
a representative to the legislature. If the second-ranked coalition gets
less than one-third of the vote (or less than half of the first-place party
or coalition), then the first-ranked party gets both representatives. This
two-thirds hurdle is so high as to make it virtually assured that each
coalition, in what has become essentially a two-coalition system, will
win representation in each district, and therefore the two coalitions
have close to even representation in the lower house of the legislature.
Through the mid-2000s, the deciding, swing votes were thus in the up-
per chamber held by senators that were appointed instead of popularly
elected (nine seats out of 47 to 49 during the 1990-2006 period had such
characteristics). The influence of these unelected senators was magni-
fied by the artificially generated parity in the lower chamber. However,
once again, incentives to invest in elections and parties were reduced
because these senators (as well as past presidents who are life members)
were not elected.

Business investment in politics varies by opportunities for influ-
ence, but also by the amount the government can actually accomplish.
So, for example, the CMHN luncheons and CCE dinners that were so
valuable to business under Salinas (1988-94) in the heyday of market
reform meant much less under Fox, whose government was deadlocked
and accomplished little in terms of new policy initiatives. Businesspeople
felt that access to the Fox government was excellent, but they sometimes
declined opportunities to discuss policy issues with the government
because they doubted the government would be able to accomplish any-
thing. In other instances, associations revised and limited their policy
proposals to things they thought the executive branch could do on its
own, without legislative approval.!®

Business Politics and Types of Policies

Distinctive patterns of business politics vary across countries; they also
vary by the type of policy. For the analysis of business politics, as well as
more generally, policies can be usefully disaggregated in terms of varia-

18 Interviews with Alejandro Martinez Gallardo (February 24, 2003) and Luis Miguel Pando
(February 26, 2003).
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TABLE 8.5 | Scope and Implementation in Policymaking

Implementation

speed Broad scope Narrow scope
Rapid Uniform changes in tariffs, pen- Privatization, deregulation
implementation sions, or tax rates;

fiscal decentralization
Lengthy Administrative reform, Sectoral reregulation
implementation educational reform (public utilities such as energy

and telecommunications)

Source: Author.

tions in economic scope, time for implementation, as well as variations
in the types of costs and benefits expected. Table 8.5 classifies policies by
whether their impact is broad in scope, as in across-the-board changes
in tax rates or education, or narrow in scope, as in policies that directly
affect only one sector, such as privatizing firms or regulating newly
private firms. The vertical axis distinguishes policies according to how
long they take to implement. Some policies, such as lowering tariffs or
deregulating sectors, can be enacted overnight with the stroke of a pen.
Other policies, especially those dependent on changing institutions
and the behavior of large groups of people, including many so-called
second-generation reforms, take years and often decades to implement.
For policies that are broad in scope, most business sectors have a
hard time acting collectively to participate in policymaking, especially if
they lack strong encompassing associations. This can be a boon for policy-
makers if they fear business opposition, as with trade liberalization, where
collective business opposition did not materialize (see Naim, 1993). For
narrower policies, the challenge is to prevent policy capture by the most
intensely interested groups. To the extent that business participation is more
collective or encompassing, then the implementation of narrow policies
can be more public-regarding. The implication of the second distinction
among policies by length of implementation directs attention to possibili-
ties for institutionalized participation by business in policymaking. That
is, business participation, especially collective participation, is unlikely
to have much impact on longer-term policies unless business has strong
associations and institutionalized access to the relevant policy forums.
Table 8.6 makes a related set of distinctions among costs (and ben-
efits) of policies that are certain or uncertain, and immediate or longer
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TABLE 8.6 | Distribution of Costs in Policymaking

Time period Certain costs Uncertain costs
Immediate Changes in tax rates, pension Privatization, deregulation
reform
Longer term Future scheduled changes in Trade liberalization,
taxes or pension benefits reregulation, pension

privatization

Source: Author.

term. Changes in tax rates and pension benefits, for example, often have
immediate and certain distributional costs. Other kinds of policies,
especially many market-oriented reforms, tend to have more uncertain
costs. In cases of privatization, for example, new owners normally lay
off workers, but exactly when and how many is uncertain. Moreover,
short-term crises and reform bundling can make most costs uncertain
because multiple economic parameters are moving simultaneously,
often in different directions. Lastly, social policy (education and health
care) and administrative reform require large, long-term investments
in institutional reform and have uncertain consequences. In general,
business, as well as other affected groups, are most likely to mobilize
when costs are certain and short-term. Longer-term, second-generation
reforms with diffuse and uncertain costs and benefits do not seem to
elicit sustained business engagement, either for or against (Kaufman
and Nelson, 2004a).

Havinglaid out distinctions among various forms of business poli-
tics and various types of policy, the analysis can now recombine these
component pieces in an effort to identify better and worse patterns of
policymaking and specify what sorts of business participation resolve
particular dilemmas in policymaking. From a pessimistic point of view,
business tends to pursue its narrow, firm-level or sector-level interests
using more opaque means of direct influence through networks, lob-
bying, campaign contributions, and corruption. In this view, business
participation produces rents and inefficiency, and ultimately lowers
social welfare. The solutions are to reduce the scope of policymaking
to a minimum (night-watchman state) and hermetically seal off all
remaining policymaking. Optimists (and a range of pragmatists and
realists) believe that business can contribute to resolving a number of
problems in policymaking, including, in abstract terms, problems of
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information, coordination, flexibility, credibility, and commitment.'
In this more sanguine view, the challenge is to find the mechanisms
and institutions that channel business participation away from rent
seeking toward problem solving.

For example, the values of rigidity and resoluteness in policymak-
ing are typically seen in signaling credible commitments to investors,
who are then expected to invest according to new, rigid rules. However,
rigid rules and policies lose credibility when conditions change to make
them untenable. Negotiation between government and business is one
possibility for maintaining flexibility and adaptability—and at the same
time credible commitment to a new overall policy or development trajec-
tory. Most policies have little initial credibility and then gain credibility
as they are strengthened by politics and process. The best arrangements
for intertemporal commitments are through building credibility in the
process of policymaking and ongoing adjustment over time (Rodrik, 2007).

Cases of Business—Government Collaboration in Policymaking
and Implementation

Starting with distinctions among policy types discussed in the previ-
ous section, this section turns to consider some empirical studies of
policymaking that illustrate how business participation can solve some
of the challenges of policymaking. Taking first policies that have fairly
certain, short-term costs and benefits and that affect the economy as a
whole, like tax reform and pensions, the main contribution business can
make is providing information—ideally, aggregated information—and
offering consensus or majority views. That is, information is costly for
policymakers. The task of reconciling divergent interests among busi-
ness is also costly. In these instances, partial information and strong,
narrow preferences (of the sorts that characterize business lobbying on
tax policy in the United States) are not likely to lead to fair, simple tax
codes (see Martin, 1991).

A positive case from recent Latin American experience comes from
Chile in the early 1990s (Weyland, 1997). The Concertacién government

19 See Doner and Schneider (2000) for a full consideration of contributions that business associa-
tions can make to economic governance; Hall and Soskice (2001) on coordination problems gener-
ally, and Rodrik (2007) on the importance of business participation to making industrial policy.
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that took over from the authoritarian regime in 1990 had campaigned on
a platform of increased social spending and taxation. Business expected
tax reform to be high on the agenda of the new civilian government,
and some segments of the business community admitted that increased
social spending was desirable. The Concertacién government negotiated
closely with the economy-wide CPC to reach agreement on new tax rates
and terms (some tax increases were to be temporary and lapse after a
few years). Business in turn lobbied the right-wing opposition parties
in congress to support the government proposal.?’

After 1985, democratic governments in Brazil also increased
taxes to the point where the tax share of GDP is now ranked among the
highest in Latin America and developing countries generally. However,
business has consistently opposed tax increases and argued strenuously
for a simplification of taxes and a shift away from taxes on production
that put Brazilian manufacturers at a disadvantage vis-a-vis foreign
competitors. As noted, Brazilian business lacks an economy-wide asso-
ciation to coordinate sustained participation in tax policy, and existing
peak organizations in industry and other sectors have not represented
the private sector well.?! In one remarkable example, the leader of the
national industry confederation (CNI), Albano Franco, who was also a
senator, voted in favor of a tax increase that industry strongly opposed
(Schneider, 1997-98, p. 102). In addition, as noted, the lobbying power
of business in congress in Brazil is dispersed and uncoordinated, and
therefore can do little to help articulate coherent business positions on
broad policy issues like tax reform.

Other economy-wide policies—such as regional integration agree-
ments and macro stabilization—may have more uncertain costs over a
longer period, and therefore benefit from more active commitments by
business. In such cases, business can contribute not only aggregated
information, but also make credible commitments and negotiate adjust-
ments over time, if conditions change. Appropriate forums for these
kinds of exchanges generally involve policy councils (or tripartite bar-
gaining arrangements) and strong business associations, as in the cases

20 By the 2000s, business mobilized to block further tax increases (Fairfield, forthcoming).

21 Sectoral associations in Brazil did sometimes coordinate through loose entities like the UBE
or A¢do Empresarial, but neither of these entities had lasting organizational power (Schneider,
2004a, Chapter 4).
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of stabilization pacts in Mexico and in trade negotiations in Mexico and
Chile in the 1990s.

The stabilization pacts in Mexico in the late 1980s were among
the most successful ever attempted in Latin America.?? In early 1987, in
the context of rising inflation (cresting over 100 percent), a presidential
election campaign (and hence presumed pressures for capital flight), and
other fiscal strains, top policymakers in the government of Miguel de
la Madrid convened meetings with business (represented through the
economy-wide CCE) and labor. These pacts, monthly at first, contained
commitments from all three parties on increases in wages and prices.
Exceeding most expectations, the pacts brought inflation down below
20 percent over the course of the first year, without provoking a sharp
recession. The intense negotiations, sometimes lasting most of a weekend,
allowed business and government representatives to achieve the elusive
balance between commitment and flexibility. In contrast to the success
of tripartite pacts in Mexico, business and governments in Argentina
and Brazil in the 1980s and 1990s occasionally attempted to negotiate
stabilization agreements, but without having any real impact on macro
stabilization. These proto-pacts broke down for a number of reasons, but
the fact that business in both countries lacked economy-wide associations
was certainly a contributing factor.

Regional integration was another policy in the 1990s that was broad
in scope and had fairly uncertain, longer-term consequences for many
businesses (Schneider, 2004b). Government negotiators in Mexico and
Chile devised mechanisms for incorporating business input at all stages
of negotiations. For example, in preparation for NAFTA negotiations,
the Mexican government asked business associations to prepare studies
on the likely impact of NAFTA on their sectors. Then, as negotiations
progressed—for NAFTA in Mexico and for MERCOSUR and other
agreements in Chile—government officials brought business into the
figurative “cuarto al lado” or “room next door.” In some instances,
the room was literally next door; in others, business representatives
sat right at the bargaining table; and in others, they were in constant
phone contact. In Argentina and Brazil, in contrast, business was
largely excluded from negotiations for MERCOSUR, and the agreement

22 The literature on the pacts in Mexico is extensive. For overviews and bibliography, see Kaufman,
Bazdresch, and Heredia (1994); Ortega (2002); Schneider (2004a, Chapter 8).
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suffered subsequently from a lack of engagement by, and support from,
business (Schneider, 2001).23

Education reform is also in the category of long-term policies with
uncertain costs and broad scope. One puzzle of the 1990s is why busi-
ness was not active in pressing governments for improving education
(Kaufman and Nelson, 2004a).2* Most observers thought education and
vocational training would be essential to upgrading and competing in
international markets, yet business has not been in the vanguard of
groups demanding more commitment to education. The conclusion to
a broad comparative study of policymaking in health care and educa-
tion was that “broader business and industrial associations outside the
health and education sectors were not engaged, even though in principle
they have a stake in more efficient and effective health and education
systems” (Kaufman and Nelson, 2004b, p. 503).

There are several possible reasons for business indifference to
education policy. First, education policy is broad in scope and takes a
long time to implement, and the problem for business participation is
both one of collective action and of finding institutionalized means for
coordinating participation over the longer term. Second, beyond the usual
obstacles to collective action, some segments of business may actually be
opposed to increased investment in education. One study in northeast
Brazil found that business felt that greater investment in education in
skills would lead workers to leave the state and undermine the advan-
tages the state had in attracting investors interested in low labor costs
(Tendler, 2002). Lastly, in the period since the 1990s, business in most
countries may have had fewer worries about scarcities of skilled labor
(Agosin, Fernandez-Arias, and Jaramillo, 2009).2°

Most countries of Latin America entered the 1990s with antiquated
and inadequate port facilities. In the wake of trade liberalization, port

23 See also Bouzas and Avogadro (2002), Motta Veiga (2002), and the other country studies
in IDB (2002). Motta Veiga notes a trend toward greater participation by organized business,
especially the CNI, in Brazil’s trade negotiations in the 2000s (interview with Ricardo Markwald,
May 28, 2002).

24 Business was also not engaged in pension reform, except for financial institutions in the
implementation phase of some privatization programs (Madrid, 2003b, pp. 202-03).

25 The initial business response to import competition in the 1990s was to reduce employment
and upgrade capital equipment. Layoffs flooded the labor market with skilled workers, and
reduced employer incentives to push for investment in education (interview with a member of
the board of Pdo de Agucar, September 13, 2004).



BUSINESS POLITICS AND POLICYMAKING IN CONTEMPORARY LATIN AMERICA 241

reform soon became a rallying cry for business. Port reform is some-
what less broad in scope because it affects only importers and exporters
directly, but it is still subject to familiar problems of collective action.
However, the expected benefits are often large and fairly well known, so
affected businesses have strong incentives to invest in pushing reform.
The story of port reform in Brazil in the early 1990s reveals the capacity
for collective action on the issue of port reform, but also the importance
of institutionalized business participation in order to accompany longer-
term implementation (Doctor, 2000). Business in Brazil mobilized an
impressive lobbying operation in Brasilia through the informal Acao
Empresarial (a loose coordinating body for major sectoral associations)
that effectively targeted both executive and legislative branches. Sus-
tained business pressure helped move port reform through congress,
which passed major new legislation relatively quickly. However, after
this legislative victory, business demobilized, not suspecting that reform
implementation would stall without continued pressure from business.

Another set of policies are designed to promote narrower, often
sectoral changes in the economy. These policies used to be lumped to-
gether under the label industrial policy, but are often now called export
promotion.2® Information costs for narrower policies are somewhat
lower, but uncertainty is greater, business commitment is essential, and
implementation takes longer and is subject to more potential exogenous
shocks. Yet, despite the complexity of export promotion, there are few
successful examples of ongoing business/government collaboration to
expand and upgrade exports—examples of the sort common in Asia.
Export promotion in Latin America—even in some of the showcase
sectors like Brazilian aircraft, Mexican auto parts, or Chilean timber
and fish—seems to be a fairly top-down, government-directed policy
process with little formal or institutionalized participation by business.?’

Policies of privatization, deregulation, and reregulation are usually
among the narrowest kinds of policies in terms of scope and number of
businesses directly affected. Sectoral policies in these areas also generate

26 On the success of export promotion in Latin America, see Schurman (1996), Wise (1999),
and Schrank and Kurtz (2005). For a general defense of industrial policy, see Rodrik (2004).
Schrank and Kurtz found that, among different types of promotion policies, credit support had
a greater positive impact on exports than tax incentives.

27 One exception is Asocoflores and Colombian flower exports (Méndez, 1993; Judrez, 1995).
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uncertainties and offer major opportunities for large gains and losses,
both short- and long-term. Business politics are therefore understand-
ably intense. Moreover, because the policies are so narrow, business
participation tends to be individual, opaque, and open to suspicions
of favoritism and corruption (Schamis, 2002; Etchemendy, 2009). The
design of policymaking is therefore usually intended precisely to ex-
clude business and protect policymakers from lobbying. Reducing the
discretion of policymakers by outsourcing evaluation studies, or using
public auctions and closed bids, all reduce the ability of officials to bias
the outcomes in favor of particular firms.

Looking more broadly across all types of policies, longer-term, cred-
ible processes and intertemporal agreement among strategic policy actors
usually requires iterated interaction under changing economic conditions,
as well as some institution building.?® For business participants in the
policy process, several institutional mechanisms can facilitate credible
intertemporal commitment. One institution is a policy council, usually
a joint public-private consultation board that by statute includes repre-
sentation from organized business. These public-private policy councils
were widespread in high-growth countries of Asia, especially Japan,
Korea, Singapore, and Taiwan (Schwartz, 1992; Campos and Root, 1996).
Consultative councils were also common in recent periods in Colombia,
Chile, Costa Rica, and Mexico (Clark, 2001). Effective representation by
business (or other social groups) seems to require that most of the seats
reserved for business come from business associations.

The contrast in business participation in Chile before and after
1982 is stark, and illustrates the difference consultation can make (Silva,
1996). In the first phase of radical neoliberal restructuring (1975-82),
policymakers excluded business associations and closed off formal
channels of business participation in policymaking, although policy
networks between top economic policymakers and a handful of con-
glomerates were very tight (Schamis, 2002). After 1983, the Pinochet
government adopted a very different approach by shifting network con-
nections to associations (by appointing representatives of associations

28 Although less widely researched, and beyond the scope of this chapter, it is also worth noting
that there are several important experiences of close business-government collaboration at the
subnational level. Relations between business and provincial governments have historically been
especially close in Monterrey (Nuevo Leén) and Medellin (Antiochia). See also Snyder (2001)
on coffee in Mexico, and Montero (2001) on industry in Minas Gerais.
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to government positions) and by creating many new policy forums to
incorporate regular business input, again especially from associations,
into policymaking. The pragmatic policies in the 1980s, formulated in
consultation with business, generated high growth and consolidated
market reforms.?”

Another mechanism that may, over time, contribute to longer-term
agreements between government and business actors is coalition govern-
ment (Hall and Soskice, 2001, p. 49). This is the case in Europe, where
some parties have been long-standing members of regularly reshuftled
parliamentary coalitions. Recent examples of long-standing coalition
partners are not common in the presidential systems in Latin America,
but would include the PMDB and PFL in Brazil and the parties in the
Concertacion coalition in Chile (Amorim Neto, 2002). In contrast,
strongly majoritarian systems like Argentina, Mexico, and Venezuela
produce large shifts in governments and preclude stronger intertemporal
commitments.

Political parties in Costa Rica have, over time, worked out an in-
novative arrangement for minority representation and infusing greater
stability in policymaking, despite a two-party system with constitu-
tional prohibition against immediate reelection. Policymakers delegated
authority over many areas of economic and social policy to scores of
decentralized agencies. By 1994, the so-called autonomous sector spent
30 percent of GDP—as much as the rest of the central government
(Lehoucg, 2005, p. 19). The constitutionally enforced alternation of parties
in power encouraged outgoing governments to delegate policymaking
authority in order to insulate it from the incoming government. By the
1970s, as the autonomous sector continued to expand rapidly, the two
largest parties came to an agreement on an ingenious arrangement to
allow for greater central control of the autonomous sector, as well as the
direct, ongoing representation of the party out of power. Known as the
“4/3 Law,” this arrangement allows the president to appoint four of the
board members and allows the party with the second-largest number

%9 Brazil has had a number of private-public councils, including many related to monetary policy;
however, the representatives from the private sector were individuals selected by the government
who had little impact on policy. Most recently the Lula government created the CDES (Conselho
de Desenvolvimento Econdmico e Social) to promote dialogue between business, labor, and
other social groups. However, again, most of the business members were individuals rather than
representatives of associations.
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of votes to appoint the other three board members (Lehoucq, 2005,
p- 20). For business and other economic agents, this arrangement creates
expectations of greater policy continuity and institutional stability from
one government to the next.

The goal of this section was to provide empirical examples of busi-
ness participation in different kinds of policies, ranging from tripartite
negotiations on macro-stabilization programs to ongoing consultative
forums for narrower policies of all sorts. In most of these empirical
studies of actual policymaking, business participation tends to come
through direct contact between top officials in the executive branch and
individual businesspeople or representatives of business associations. The
fact that other branches of government and other political actors like
parties are less visible in mediating business participation reflects the
continued dominance of the executive branch, both in nondemocratic
settings and in recent democracies, especially those trying to manage
acute economic crises. However, as democracies consolidate and crisis
conditions fade, legislatures and judiciaries are likely to loom larger as
mediators in economic policymaking and therefore as sites for more
active business participation (Corrales, 2002; Eaton, 2002).

Conclusion

In terms of general patterns of policymaking, or what Spiller, Stein, and
Tommasi (2008) refer to as the outer features of policymaking, several
aspects of business participation deserve highlighting. First, the more
encompassing the organization representing business, the more likely
business influence will push policy toward the public-regarding end
of the policy continuum (Olson, 1982, p. 50). Encompassing business
representation comes primarily on issues relevant to large numbers of
businesspeople and through formal associations, though it may occa-
sionally also come through parties and networks. Business influences
that tend toward the private-regarding end of the continuum are likely
to arise in instances of narrow policies, or in the implementation of
broader policies, and when business representation occurs predominantly
through channels involving small numbers of firms or individuals. This
fragmented representation is more common in political systems that lack
encompassing associations and that privilege business participation in
policy networks and lobbying.
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Transparency in the policy process also encourages business par-
ticipants to push for more public-regarding positions (public-regarding
in the minimum sense of promoting greater allocative efficiency and
not favoring particular interests). Transparency is partly a function of
the capacity of the media to follow the policymaking process, but also
of the general openness of the policy process. Beyond these systemic
features, formal business organization and representation tend to make
its influence more transparent; that is, if business is represented through
associations, and if business has positions on policy councils, then business
representatives are more likely to press more public-regarding preferences.

Lastly, two features of business participation favor longer intertem-
poral commitments among policymakers and businesspeople. The first,
and institutionally strongest, is the representation of business on policy
councils. This representation turns every policy discussion into a seg-
ment of a repeated game. Both policymakers and business representatives
have incentives to develop reputations and to not renege on agreements
reached in the policy council. If, in contrast, either side knows there is
no provision for future meetings and negotiations, then temptations to
renege are greater and intertemporal commitments consequently less
credible and likely. The other feature of business politics that contributes
to intertemporal commitment is informal. Long-standing policy net-
works can lower information costs across the public-private divide, and
contribute to perceptions on both sides that the other side is not likely to
do anything rash that would significantly harm the other. In this case,
the intertemporal commitment is in fact diffuse and unspecified; it is
more a set of shared expectations that, when problems or external shocks
arise, they will be worked out in a reasonable fashion (see Thorp, 1991).

The analysis in this chapter of contemporary variations in business
organization and patterns of participation in policymaking takes these
variations largely as given. Other work traces the origins of these varia-
tions back to accumulated state actions that either favored or discouraged
organization and close collaboration in policymaking (Schneider, 2004a).
A core finding of this research was that the more state actors drew busi-
ness associations into policymaking, and the more government officials
delegated responsibility for policy implementation to associations, the
greater were business incentives to invest in the institutional capacity
of these associations. Although policymakers rarely had strengthening
associations as a policy priority, the fact that these state actions affected
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business organization and participation in policy makes clear that these
outcomes could in fact be objects of policy. At a minimum, strengthening
incentives for collective action should be one of the important exter-
nalities that policymakers consider when evaluating policy alternatives.



CHAPTER 9

Labor Organizations and
Their Role in the Era of
Political and Economic
Reform

M. Victoria Murillo and Andrew Schrank

Latin America’s free-market revolution has been diverted—if not nec-
essarily derailed—by a combination of “reform fatigue” and electoral
competition (Sandbrook et al., 2006, p. 76). Left-leaning candidates have
taken power in Argentina, Brazil, Chile, Ecuador, and Uruguay. Bolivia
and Venezuela are governed by self-styled opponents of “savage capital-
ism.”! And even moderate leaders are calling for heterodox alternatives
to the erstwhile Washington Consensus. “You have to design policies
based on growth and stability that can produce social welfare,” argues
President Leonel Fernandez of the Dominican Republic. “And you have
to have mechanisms of social solidarity that are additional to the market.
That means looking at the European model that is based not just on the
free market but on policies that take into account these social factors.”

Observers part company, however, over the likely consequences
of the ongoing backlash against free-market reform. While some North
American pundits and policymakers predict a return to the “bad old
days” of inflation, austerity, and crisis,® and therefore decry the growth
of “radical populism” in Latin America (LeoGrande, 2005), their critics

! See David Lynch, “Anger over Free-Market Reforms Fuels Leftward Swing in Latin America,”
USA Today, February 9, 2006, p. 1B.

2 See Leonel Fernandez, “We Shouldn’t Get Ideological about Latin America’s Problems,”
FT.com, March 10, 2006.

3 Brian Kelly, “The Legacy of a Liberator Named Bolivar, U.S. News and World Report, May
15, 2006, pp. 10-11.
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draw a distinction between the admittedly populist presidents of the
Andean countries and their allegedly social democratic neighbors to
the south.*

Who is correct? Does the rise of the democratic left presage the
dawn of Latin American social democracy or a return to the bygone era
of stop-go macroeconomic policymaking and crisis? The answers are
anything but obvious, but they will almost certainly be determined at
least in part by the strategies and tactics of organized labor. After all, the
labor movement continues to play a dual role in the region’s policymak-
ing process. Unions and their members defend their traditional rights
and privileges through industrial action (such as collective bargaining,
strikes, and slowdowns) and political activity (through lobbying, lawsuits,
and mass mobilization). At the same time, they offer their public- and
private-sector interlocutors a potentially powerful ally in the pursuit of
more encompassing and enduring intertemporal agreements. A substan-
tial and growing body of social scientific literature therefore portrays the
potential for a “positive class compromise” (Wright, 2000) as a contingent
product of the nature and degree of working class organization.>

The Nature and Growth of Organized Labor in Latin America:
Structural Factors

Organized labor is simultaneously a producer and product of the poli-
cymaking process. Unions and their members have not only defended
and taken advantage of policies like regulation, protection, and the
nationalization of industry—not to mention the public provision of a

4 Michael Shifter, 2005. “Don’t Buy Those Latin American Labels,” Los Angeles Times, December
24,2005, p. A28. Indira Lakshmanan, “A Growing Fight for Power on Latin American Left;” Boston
Globe, June 4, 2006, p. A6. See also Castafieda (2006); Sandbrook et al. (2006); Valenzuela (2006).

5 Erik Wright (2000, p. 958) defines a “positive class compromise” as “a non-zero-sum game
between workers and capitalists, a game in which both parties can improve their position through
various forms of active, mutual cooperation.” Wright posits a reverse-J-curve relationship be-
tween working class associational power and the realization of capitalist class interests. Employer
interests are maximized by an atomized and disorganized working class. They decline with the
growth of working class organization and political power. And they begin to rise again—albeit
to a second-best level from the employer’s perspective—when working class organization begins
to have a positive impact on capitalist class interest by facilitating solutions to collective action
problems in the realms of demand management, macroeconomic policymaking, training and
skill formation, technology policy, and the like. See Calmfors and Driffill (1988) and Scarpetta
and Tressel (2002) for empirical models that are broadly consistent with Wrights claim.
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variety of social services—but have also resisted and suffered under the
weight of their rollback and removal. A general equilibrium approach
to the policymaking process is therefore particularly well-suited to the
study of Latin American labor.

This discussion begins to formulate and deploy a general equilib-
rium approach by distinguishing two crucial determinants of organized
labor’s role in the policymaking process: goals and resources.

Determinant 1. Organized labor’s principal goals are material.
Union members delegate authority to union leaders who, at least
in principle, trade credible commitments regarding the actions
and behavior of their members (labor peace, productivity targets,
voting behavior, and the like) for a variety of material concessions
(wages, benefits, and social services).

Determinant 2. Organized labor’s principal resources are hu-
man. Union members not only exercise de facto control over key
aspects of production and distribution in market economies but
simultaneously constitute a well-organized voting bloc capable
of rewarding and punishing politicians in electoral democracies.
Labor unions therefore aggregate and defend the material and
political interests of their members through industrial action and
political activity.

Latin American employers have traditionally been hostile to col-
lective action on the shop floor. The region’s workers have therefore
been particularly fond of electoral strategies (Hawkins, 1967; Roberts,
2002). For example, Latin American unions made explicit bargains
with labor-backed parties like the Argentine Partido Justicialista (PJ),
the Mexican Partido Revolucionario Institucional (PRI), Peru’s Alianza
Popular Revolucionaria Americana (APRA), and Venezuela’s Accién
Democratica (AD) in the middle of the twentieth century. Labor-backed
parties have responded to electoral imperatives and the relatively small
size of the salaried labor force by appealing to peasant, middle, infor-
mal, and formal working class elements in various combinations, and
have therefore been labeled “catch-all” parties by their observers and
critics alike (Hawkins, 1967; Dix, 1989). However, they have almost
invariably relied upon core constituencies of unions and their members,
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and have therefore incorporated labor through a complicated array of
“inducements,” like official recognition, monopolies of representation,
compulsory membership, and “constraints” on union autonomy (Collier
and Collier, 1979, 1991).°

The postwar era of import-substituting industrialization—and
étatisme’ more generally—constitutes the high water mark for the
alliance of party and union in Latin America. Labor-backed parties
deployed tariffs, quotas, and a host of regulatory devices designed to
guarantee electoral majorities in the short run and to foster industrial
development in the long run. Labor unions therefore gained members
and influence in a wide array of protected and state-owned (or publicly
subsidized) enterprises.

Nevertheless, Latin American unions continued to bear the scars of
their mid-twentieth century origins well into the subsequent era of debt,
dictatorship, crisis, and adjustment. Take, for example, the geography
and demography of labor organization. Unions have traditionally been
more encompassing and influential in the larger political economies of
Mexico and South America, where political and economic imperatives
conspired to foster aggressive industrial development efforts in the era
of the Great Depression, than in their smaller and less consistently
democratic neighbors, where policymakers faced “neither the temptation
nor the opportunity to engage in large-scale import-substitution” (Seers,
1982, p. 86; see also Bronstein, 1997, p. 7; Frundt, 2002, p. 19)—a pattern
that flies in the face of the pronounced positive relationship between
openness and union density found in the advanced industrial countries
(Ingham, 1974; Cameron, 1978; Katzenstein, 1985).8

Figure 9.1 plots the relationship between openness (the ratio of
imports to GDP) and union density in 18 Latin American countries
at the dawn of the region’s debt crisis. Trade exposure is relatively low
and union affiliation is relatively high in traditionally labor-mobilizing

6 By way of contrast, the business associations discussed by Schneider (2004) generally lacked
official partisan ties and their members therefore exercised political influence through personal
linkages and economic influence.

7 “Ftatisme” refers to an effort to give the state a more prominent role in the production and
distribution of goods and services.

8 According to Murillo (2000, p. 144), the “West European version of corporatism assumes open
economies and societal corporatism. The Latin American version assumes closed economies and
puts greater emphasis on the use of state institutions to control labor organization”
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FIGURE 9.1 | Openness and Unionization in Latin America, 1981-85
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Source: Authors' calculations based on data from World Bank (2005) and Blanchflower (2006, Table 2).
Note: The import ratio is the average ratio of imports to gross domestic product between 1981 and 1985
(World Bank, 2005). Union density is the estimated percentage of union members in the workforce as a
whole between 1981 and 1985 (Blanchflower, 2006).

political economies like Argentina, Brazil, Mexico, and Peru, where
party-union linkages had fostered intensive industrial development
efforts in potentially expansive domestic markets in the middle of the
century. The relationship is reversed in traditionally elitist or exclusionary
polities like the Dominican Republic, El Salvador, and Paraguay, where
neither industrial development nor democratization had kept pace and
labor had been drawn not toward populist parties like the PJ and AD but
toward movements of the radical or revolutionary left (Frundt, 2002).
The principal exceptions to the rule are Bolivia and Nicaragua—where
unions gained members and influence by defending and taking advantage
of more thoroughgoing social (or national) revolutions in the 1950s and
1970s, respectively (Nash, 1979; Stahler-Sholk, 1995).°

¥ The Federation of Mineworkers of Bolivia (Federacién Sindical de Trabajadores Mineros de
Bolivia, or ESTMB) constituted the traditional backbone of the Bolivian labor movement. “After
the historical 1952 revolution,” according to Harry Sanabria (2000, p. 60), “the FSTMB, whose
phalanxes of armed miners were crucial for the revolution’s success, came to wield enormous
influence on the labor and political scene.” Nicaraguan unions reaped the rewards of revolution
a quarter of a century later. According to Richard Stahler-Sholk (1995, p. 79), the number of
union members rose from 11 percent to 56 percent of the salaried labor force in the immediate
aftermath of the Sandinista victory.
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Crisis and Adjustment in the Late Twentieth Century:
Organizational Variables

Labor’s willingness and ability to influence the policymaking process are
circumscribed by the organizational structure of the labor movement, as
well as its relative size. Organizational factors include the centralization
of unions (the number and nature of peak associations'?), collective bar-
gaining (at the local, firm, or industry level), and the nature and degree
of partisan competition for labor’s support. Table 9.1 includes the value
of each variable for Latin America’s traditionally inclusionary regimes
in the 1980s.

The first two variables impinge on organized labor’s ability to
exercise influence over the policymaking process, not only through
industrial and political action during the period of policy formation
but also through the regulation of union or member behavior during
the period of policy implementation. Only encompassing organizations
with the authority to negotiate and enforce nationwide agreements can
avoid free-riding by their members and challenges from rival unions (see
Levitsky and Way, 1998, p. 183) and thereby make credible—and at least
potentially public-regarding—intertemporal agreements with public and
private-sector officials (Calmfors and Driffill, 1988; Wright, 2000; Scar-
petta and Tressel, 2002). By way of contrast, the third variable influences
organized labor’s policy preferences and political options. Leadership
competition from insurgent or opposition parties raises the cost and
reduces the benefit of loyalty to traditional party allies, for insurgents
not only disdain and discredit “blind” loyalty but simultaneously give
union leaders an exit option (Burgess, 1998b).

Organizational variables are particularly salient at the implementa-
tion stage of the policymaking process—when key actors are tempted to
defect from their formal commitments or informal bargains. Take the
case of price stabilization. While workers reap the rewards of price stabil-
ity, and therefore tend to embrace anti-inflationary measures in theory,
they pay a high price for wage restraint, and therefore tend to undermine
stabilization in practice. Thus, Ian Roxborough (1992, p. 645) portrays the

10 Peak associations are organizations of organizations (or umbrella groups) that attempt to ag-
gregate the interests of their affiliates and members. A highly centralized peak labor association
would therefore count most of the country’s unions and union members as affiliates or members.
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TABLE 9.1 | Union Organizational Structure in the 1980s

Union centralization Collective bargaining: ~ Partisan competition:
Country (no. of peak associations)  Dominant level Incumbents at risk?
Argentina Single Industry No
Brazil Multiple Local Yes
Chile Single Firm Yes
Colombia Multiple Firm/Craft Yes
Mexico Dominant Industry/Local No
Peru Multiple Firm Yes
Uruguay Single Industry No
Venezuela Dominant Local/Industry Yes

Source: McGuire (1997, p. 268) and authors.

whole problem of inertial inflation as the Prisoner’s Dilemma. “Unions
will be ‘suckers’ if they agree to wage controls in a context where prices
continue to rise; employers will be ‘suckers’ if they operate price controls
in a situation where a tight labour market (or government intervention)
enables unions to push up real wages so rapidly that profit margins are
threatened.” And the “suboptimal stable solution” of persistent inflation
is therefore a common feature of Latin American history.

Policymakers can pursue price stability by either effacing or em-
bracing organized labor. While military rulers pursued the repressive
option in Brazil and the Southern Cone in the 1970s, according to the
late Dudley Seers (1982, p. 83), they found that radical parties and trade
unions did not “cease to be important, especially at the factory level,” in
their traditional industrial redoubts. In Brazil and Argentina, therefore,
prices continued to double almost every year throughout the latter part
of the decade.

They continued to accelerate into the 1980s, when democratically
elected governments adopted, but could not enforce, anti-inflationary
social pacts like the Austral and Cruzado plans (Roxborough, 1992).
According to Roxborough (1992, p. 646), the plans foundered on the
shoals of organizational factors like “divisions within both labour and
business, the lack of trust between actors, generalised attempts to be
‘free riders,’ the technocratic orientations of the Argentine and Brazilian
governments, and the confrontational strategies pursued by important
segments of the labour movements in each country.”
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By way of contrast, Mexico avoided hyperinflationary episodes in
the 1970s and adopted a relatively successful anti-inflationary pact when
prices nonetheless began to rise in the 1980s. What differentiated Mexico’s
Pacto de Estabilidad y Crecimiento Econémico (PECE) from either the
Austral or Cruzado plans? According to Roxborough, Mexican trade
unions and business associations “played an important role in policing
the pact and in restraining their more impatient members.” After all,
Mexico not only featured “a relatively high level of unionization” by
Latin American standards, but also played host to more powerful and
encompassing labor and business associations than either Brazil or Ar-
gentina. “Mexican unions are well organized in a peak organization (the
Congreso del Trabajo) with approximately 90% of all unions and union
members,” Roxborough concludes, and the country’s employers are “well
organised in a number of peak associations” as well (Roxborough 1992, p.
659; see also Schneider, 2004a, on business associations more generally).

In short, the PRI’s more or less successful effort to combat infla-
tion presupposed robust ties to encompassing associations of powerful
member unions. By way of contrast, Argentina’s Confederacién General
de Trabajo (CGT) had no authority over individual member unions,
little capacity to prevent free riding, and an alliance with the opposition
P] that gave it an incentive to undercut—rather than support—anti-
inflationary measures adopted by the governing Radical Party.!! Finally,
Brazil’s Central Unica dos Trabalhadores (CUT)—one of two rival peak
associations—had long-standing ties to the principal opposition party
and therefore had an incentive to defect rather than cooperate.!?

Partisan alliances between encompassing union confederations
and policymakers do not necessarily guarantee intertemporal agree-
ment, however, for union behavior is also likely to be circumscribed by
the nature and degree of competition for labor’s political support. Take
the case of Venezuela. While unions and labor leaders have traditionally
been affiliated with the Confederacion de Trabajadores de Venezuela

1 The CGT called more than a dozen general strikes against the Alfonsin administration dur-
ing the 1980s.

12 Some might trace Mexico’s relative anti-inflationary success to authoritarian rule. A substantial
body of literature documents the persistence of genuine bargaining between the PRI and the
CTM unions, however, and Roxborough discounts the idea that the unions were mere “pup-
pets” of the state (Roxborough, 1992, p. 619). Furthermore, Mexico outperformed Argentina
and Brazil on macroeconomic criteria during their respective authoritarian interludes as well
(see, for example, Seers, 1982, p. 84).
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(CTV), and have therefore been linked to AD, they confronted leadership
competition from left-wing parties like the Causa R and the Movimiento
Electoral del Pueblo in the early 1990s, and therefore demonstrated their
independence and refusal to “sell out” by opposing their traditional ally’s
stabilization and reform measures—for better or for worse (Burgess,
1998a; Murillo, 2000).

Conflict and Compensation in the Reform Era:
Policy Scope and Impact

The free-market reforms that followed hard on the heels of macroeco-
nomic stabilization threatened organized labor in myriad ways. Economic
liberalization and market opening placed the solvency of protected firms
and the jobs of their unionized workers at risk. Privatization and fiscal
austerity threatened public-sector employment and nonwage subsidies,
as well. Efforts to deregulate labor markets promised to erode union
influence throughout the economy and polity. Unemployment and the
rollback of the social safety net raised the cost of job loss and lowered
labor’s bargaining power. And the intensification of international com-
petition militated against improvements in wages, benefits, and working
conditions more generally (Bronstein, 1997).

Unions have certainly suffered under the weight of crisis and reform.
Organized labor’s share of the Latin American labor force apparently
declined from an average of 25 percent in the early 1980s to an average
of 16.3 percent by the mid-1990s (IDB, 2003, p. 233). Wages, benefits,
and working conditions have suffered as well—albeit less uniformly.

Organized labor’s reactions to the reforms in question varied by
issue area as well as by country, however, and they therefore deserve closer
scrutiny. Economic policy reforms vary along two relevant dimensions:
the scope and the intensity of their impact on unions and their members
(see Table 9.2).

Labor unions have neither the will nor the ability to resist low-
intensity reforms like tax reform or sectoral deregulation. They may
voice their opposition, but they will save their limited resources for more
important battles—especially during times of crisis.!?

13 Organized labor is by no means the sole arbiter of reforms advance, however, and low-
intensity reforms may therefore face powerful sources of opposition and support outside the
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TABLE 9.2 | A Typology of Economic Reforms and Union Responses

Scope of impact

Intensity of impact  Broad Narrow
High Rollback Compensation

(labor law reform) (privatization, social sector reform)
Low Tacit acceptance Tacit acceptance

(tax reform) (telecommunications or energy

deregulation)

Source: Adapted from Madrid (2003a, p. 62).

Labor Law Reform: Rollback

Labor unions respond to crisis by devoting their limited resources to
campaigns that are broad in scope—that affect all or most of their
members—and intense in impact. Labor law reform constitutes the
archetypal example (Madrid, 2003a). Labor market flexibility is a threat
not only to the wages, benefits, and working conditions of individual
union members but to the very survival of the labor movement itself.
And Latin American unions therefore redoubled their efforts to combat
the deregulation of their markets in the late 1980s and 1990s.

The results of their efforts are by now clear. “Over the past 15 to 20
years there have been some attempts to reform labour laws,” according
to Simeon Djankov of the World Bank. “They have either been reversed
completely or even further inflexibilities created.”!*

The labor market arguably constitutes the Achilles’ heel of the
liberal model—and the Waterloo of the Washington Consensus (Lora
and Panizza, 2003, p. 128; Pagés, 2004, p. 67; Singh et al., 2005, pp.
17-18). While market reforms in the areas of trade, investment, and
public procurement and ownership are designed and expected to en-
gender the efficient reallocation of human as well as physical resources,
and therefore all but presuppose the deregulation of the labor market,
they threaten labor’s traditional rights and privileges, and therefore

labor movement. Lora and Panizza (2003, p. 127) suggest that reform’s advance has been greatest
in trade and finance, moderate in taxation and privatization, and nonexistent or even negative
in the labor market.

14 Djankov, quoted in Richard Lapper, “Cutting the Ties that Bind,” Financial Times, March
29,2004, p. 2.
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tend to provoke efforts to reregulate the labor market (Murillo, 2005;
Murillo and Schrank, 2005). The point is not merely that unions ag-
gregate their interests and resources to block the deregulation of the
labor market pace (Madrid, 2003a), but that they push for new labor
market regulations in order to offset or provide counter threats to
their interests in other policy domains. Thus the “double movement”
between “economic liberalism” and “social protection,” christened by
Karl Polanyi in the middle of the twentieth century, is alive and well
in Latin America today—for better or for worse (Polanyi, 1944, p. 132;
see also Piore and Schrank, 2006).

This study further examined the seemingly paradoxical growth
of labor market regulation during the era of free-market reform
(1985-2000) by disaggregating Latin American labor laws into their
individual and collective components. The former regulate wages,
benefits, and working conditions. The latter regulate organization,
collective bargaining, and the right to strike. While 10 of 16 reforms
to individual labor law rolled back preexisting regulations, and thereby
increased labor market flexibility, 13 of 18 reforms to collective labor
law added new regulations, and thereby undercut flexibility (Murillo,
2005; Murillo and Schrank, 2005). The reform pattern is consistent with
this chapter’s interpretation of union strategy, for collective labor law
not only affects all unionized workers but provides the very foundation
of their organizational existence, whereas individual labor law affects
all workers regardless of their associational status and is therefore less
central to union leaders.

The ability of organized labor to extract concessions in the realm
of collective labor law is puzzling, however, for the free-market reforms
adopted in the 1990s not only placed enormous pressure on labor costs,
and thereby militated against the empowerment of organized labor in
theory, but also provoked mass layoffs in the heavily unionized manu-
facturing and public sectors, and thereby militated against the empower-
ment of organized labor in practice. Why, then, did policymakers grant
labor’s demands? Union influence over the policymaking process in
regard to collective labor law presupposed support from two different
allies—labor-backed parties at home, and labor-backed policymakers
overseas—in two different political and economic contexts. While
labor-backed parties adopted relatively union-friendly labor reforms
in traditionally inclusionary polities like Argentina and Venezuela,
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and thereby compensated their core constituents for liberal reforms
in other issue areas, labor-backed policymakers in the United States
conditioned preferential access to their own market on the recognition
and defense of core labor standards in traditionally exclusionary polities
like El Salvador and the Dominican Republic, and thereby appeased
their own core constituencies (organized labor, human rights activists)
at a time of unprecedented import penetration (Murillo and Schrank,
2005). The former trajectory is more common in the traditionally
labor-mobilizing polities of South America, where import-substituting
industrialization fostered the growth of labor-backed parties in the
postwar era. The latter is the norm in the traditionally exclusionary
environs of Central America, where more vulnerable unions decided
to compensate for their impotence at home by searching for alliance
partners overseas.

North American labor and human rights activists constituted all
but ideal allies. After all, the U.S. Trade and Tariff Act of 1984 not only
forces recipients of “better than most-favored nation” access to the U.S.
market to take steps toward the defense of core labor standards, but
also allows interested parties like labor and human rights activists to
petition the United States Trade Representative (USTR) to review their
records, evaluate their laws, and eventually even withdraw their access
to the Generalized System of Preferences (GSP) for noncompliance.
North American labor and human rights groups therefore petitioned
the USTR on behalf of their Latin American associates throughout
the late 1980s and 1990s (Frundt, 1998; Anner, 2002; Murillo and
Schrank, 2005).

The petitioning process transforms the principal axis of the debate
over labor law reform in the exporting country from class to sector. Af-
ter all, the prospect of labor law reform typically pits workers, who are
armed with their votes, the occasional lawsuit, and the threat of mass
mobilization and strike (M.L. Cook, 2002, p. 16), against employers,
who are armed with campaign contributions, lobbyists, and the implicit
or explicit threat of an investment strike of their own (Barrett, 2001, p.
597). By tying market access to labor law reform, however, the USTR
gives employers in the tradable sector an incentive to betray their class
for their sector—that is, to defect from the latent capitalist coalition and
to join forces with workers and activists in support of regulations that
will in all likelihood burden employers in the nontradable sector as well.
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FIGURE 9.2 | Sources of Collective Labor Law Reform, Domestic and
Transnational Alliances
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Source: The number of GSP petitions is from CBO (1997); union density is from Blanchflower (2006); and
collective labor law reforms (italicized countries) are from Murillo and Schrank (2005, p. 975).

Note: Guatemala adopted a union-friendly labor law reform in the early 1990s but subsequently deregu-
lated. Argentina deregulated and later rerequlated. Nicaragua regulated, deregulated, and later reregulated
again. The scatterplot is included for ease of presentation. A more statistically satisfying multivariate
negative binomial model yields consistent results and is available from the authors upon request. Neither
Chile, Mexico, nor Nicaragua is currently party to the GSP; however, all Latin American countries, including
Chile, Mexico, and Nicaragua, were party to the system in the late twentieth century.

Figure 9.2 plots the number of GSP petitions filed per country
between 1987 and 1996 by the level of union density in the early 1980s.
The names of countries that reformed their collective labor laws in a
union-friendly direction appear in italics. The data suggest that domestic
and transnational alliances are for the most part substitutes rather than
complements. While labor-backed parties adopted precautionary or
compensatory reforms in traditional union strongholds like Argentina
and Venezuela, transnational alliances achieved similar ends through
trade conditionality in traditionally exclusionary environments like

Paraguay, the Dominican Republic, and Central America.l®

15 The principal exceptions—Chile and Nicaragua—are rendered difficult to classify as either
inclusionary or exclusionary due to their radically shifting political fortunes over the course of
the past quarter of a century. Chile is a traditionally inclusionary polity with an unprecedented
authoritarian interlude. Nicaragua is a traditionally exclusionary polity forever changed by
a decade of socialist rule. Domestic and transnational alliances may therefore have proven
complementary in one or both countries.
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The results are neither trivial nor cosmetic. After all, the PJ not
only centralized collective bargaining but reaffirmed union monopo-
lies of representation and control over social services in Argentina
(Etchemendy, 2001; M.L. Cook, 2002; Murillo, 2005; Murillo and
Schrank, 2005; Etchemendy and Collier, 2007). AD made broadly similar
concessions to the CTV in Venezuela (Burgess, 1998a; M.L. Cook, 1998;
Murillo, 2005). The Concertacion tempered the most liberal aspects
of the military-era labor law in Chile (Pulido, 2001; Murillo, 2005).
And Central American and Caribbean policymakers not only traded
their traditionally repressive labor laws for preferential access to the
U.S. market but redoubled their notoriously lax enforcement efforts as
well. For example, the Guatemalans and Salvadorans doubled the size
of their respective enforcement divisions in the 1990s and early 2000s.
And the Dominicans not only tripled the size of their own enforcement
division but adopted new hiring criteria—including legal credentials
and competitive examinations—and employment guarantees, as well
(Piore and Schrank, 2006; Schrank, 2009).

The reforms underway in Central America and the Caribbean are
by no means uncontroversial. The International Labour Organization
(ILO) acknowledges a number of “pending” issues, including limits to
freedom of association (ILO, 2003, p. 3; see also ILO, 2004). And the
ILO’s approach to international standard setting is controversial, in any
event (Caraway, 2006). But the laws on the books today are—by almost
any metric—more favorable to organized labor than their predecessors.
The average Central American country has ratified 50 percent more ILO
conventions today than a quarter of a century ago (ILO, 2006).!6 The
subregion actually outperforms the rest of Latin America on the ILO’s
newly established “intentions and commitments index” (ILO, 2002,
pp- 57-58, Table 1b). And proponents of international labor standards
tend not only to praise the “new and improved labor codes” (Douglas,
Ferguson, and Klett, 2004, p. 298) on their merits but to acknowledge
their all but revolutionary nature as well.

16 Nancy Chau and Ravi Kanbur demonstrate that ILO ratifications are systematically related to
a number of exogenous variables and are, among other things, “an indicator of higher domestic
standards” (see Chau and Kanbur, 2002, p. 22).
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Privatization and Trade Liberalization: Compensation

Massive resistance and rollback are neither likely nor necessary in the face
of reforms that are narrower in scope and correspondingly asymmetrical
in impact. On the one hand, unions find it hard to muster widespread
support for campaigns against asymmetrical or divisive reforms like
privatization and trade liberalization. Unions that are unlikely to be af-
fected by the reforms are neither willing to devote their scarce resources
to altruistic or ideologically motivated campaigns nor able to ensure that
their efforts will be rewarded by reciprocal “tit for tat” behavior down the
road. On the other hand, policymakers tend to purchase union support
for narrow reforms with compensatory measures and side-payments.
“Where reforms only affect a few unions,” writes Raul Madrid (2003a,
p. 63), “it is much easier to compensate the losers, which can mitigate
their opposition to reform. Compensation may involve rewarding the
leaders of the unions with government posts or providing the unions with
some sort of financial compensation (such as a stake in the privatized
enterprise), which can typically only be doled out to a limited number
of unions or union leaders.”

There are many examples of such compromises/negotiations
(Oxhorn, 2005). President Carlos Menem derailed opposition to the
privatization of petroleum, railroads, and public utilities in Argentina
by giving Peronist labor leaders lucrative positions in his government
(Levitsky and Way, 1998, p. 177; Manzetti, 1999, pp. 96-97; Madrid,
2003a, pp. 72-73). The PRI pursued broadly similar tactics in Mexico
(Brachet-Marquez, 1992, p. 108; Macleod, 1998, p. 33). And Brazilian
policymakers continue to offer dissident union leaders jobs and contracts
in their country’s insatiable—but not necessarily ineffective—labor bu-
reaucracy (Houtzager, 2001, p. 20; Damiani, 2003, pp. 102-04). “Given the
precariousness of the labor market in Brazil,” writes Thomas Skidmore,
“these relatively well-paid positions have great appeal to all but the most
dedicated political activists” (Skidmore, 2004, p. 141).

Government jobs are not simply payoffs to individual labor lead-
ers, however, but are a form of “social linkage” (Levitsky and Way, 1998,
p. 177) that facilitates financial compensation. For example, the PJ not
only staffed the Argentine labor ministry and national health adminis-
tration agency with loyal labor leaders but used their presence to nego-
tiate important “material exchanges” (Levitsky and Way, 1998, p. 177),
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including a bailout of union debts, the preservation of labor’s virtual
monopoly over the provision of health insurance, and union participa-
tion in the newly created market for worker’s compensation (Murillo,
2000; Etchemendy, 2001; M.L. Cook, 2002).17

Financial compensation is a particularly prominent feature of
privatization, however, and tends to accrue to party-affiliated unions
with de facto—if not necessarily de jure—monopolies of representation
in their respective public-sector activities (Murillo, 2001). While powerful
unions of public employees offer their partisan allies a potential threat
(defection) as well as a political opportunity (loyalty), and are therefore
able to demand compensation for their support, their decentralized or
divided counterparts offer allied policymakers little more than aggrava-
tion, and are therefore unable to demand comparable concessions. Take,
for example, the case of privatization in Venezuela. President Carlos
Andrés Pérez offered the cohesive and combative employees of the state
telecommunications monopoly an ownership stake in their prospective
private employer—as well as representation on the board of directors and
a variety of contract and employment guarantees—but ran roughshod
over objections to the private provision of education emanating from
fragmented unions of ideologically heterogeneous teachers (Murillo,
2001).1

Nor is Venezuela unique. Argentina and Mexico not only offered
their own telecommunications workers broadly similar concessions in
the run-up to privatization in the 1990s, but compensated their electrical
workers and their encompassing organizations as well (Murillo, 2001).
A similar dynamic emerged when labor-backed policymakers pursued
trade reform and entered regional integration initiatives. For example,

17 The “government jobs for political loyalty” strategy may well depend upon the concomitant
compensation of the rank-and-file, rather than its repression or exclusion. According to Karen
Remmer, the labor leaders who challenged the Pinochet regime in the late 1970s included tra-
ditional moderates who had been appointed to a variety of government posts in the immediate
aftermath of the coup, only to defect from the military regime following the “application of
controls to the trade union movement as a whole” in the mid-1970s. “As the implications of these
controls became clearer, both in response to the elaboration of the government’s political plans
and the functioning of its economic policies,” she concludes, “the junta’s base of trade union
support disintegrated” (Remmer, 1980, p. 291). See Kurtz (1999) for a broader account of the
junta’s rightward drift and corresponding alienation of moderate elements in the trade unions
and the Christian Democratic Party.

18 A sectoral account of the divergent outcomes is gainsaid by the fact that the PRI compensated
the well-organized Mexican teachers for broadly similar reforms (Murillo, 2001).
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Argentina and Venezuela offered encompassing unions of automobile
workers a variety of compensatory measures, including a commitment
to human resource development, input into personnel decisions, and
supplementary tariffs and quotas (Murillo, 2001; Etchemendy, 2001). Labor
unions have been relentless advocates of antidumping and countervail-
ing duties throughout the region (Guasch and Rajapatriana, 1998). And
Marcelo Olarreaga and his colleagues find that deviations from liberal
tariff regimes are associated with a proxy for labor union influence in
both Mexico and the Southern Cone (Olarreaga and Isidro Soloaga, 1998,
p- 314; de Melo, Grether, and Olarreaga, 1999, p. 19).

Murillo (2001) traces concessions to two different union strate-
gies—restraint and militancy—and ofters a bivariate explanation of their
occurrence and consequences. The first variable, partisan competition
for labor’s political support, affects the likelihood and degree of union
militancy. While labor leaders are ideologically and instrumentally con-
nected to their partisan allies, and therefore tend to exercise restraint
when their partisan loyalties go unchallenged, they are ultimately com-
mitted to their own survival, and therefore tend to embrace militancy
when their alliances and authority are threatened by dissident factions
from rival parties. The second variable, interunion competition for
members, affects the payoff to restraint and militancy. While encom-
passing unions have much to offer their traditional party allies, and are
therefore able to extract meaningful concessions regardless of whether
they pursue restraint or militancy, their fragmented counterparts have
decidedly less influence, and are therefore unable to extract comparable
concessions (see Table 9.3).

Murillo’s framework offers a compelling explanation of the nature
of economic adjustment under labor-backed parties in the 1980s and

TABLE 9.3 | Union Strategies and Outcomes

Partisan competition for labor leadership

One-party monopoly  Multiparty competition
Interunion Monapoly/ Cooperation Opposition
competition Encompassing unions  (effective restraint) (effective militancy)

for members  competition/ Subordination Resistance

Competitive unions (ineffective restraint)  (ineffective militancy)
Source: Adapted from Murillo (2000, p. 153).
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1990s. While powerful leaders of encompassing unions are paid hand-
somely for their loyalty in normal times, and therefore tend to exercise
restraint where possible, they are threatened by rank-and-file defection
to more radical parties and tendencies in times of crisis, and therefore
tend to adopt militant postures. According to Murillo, Venezuelan tele-
communications workers responded to left-wing appeals by abandoning
restraint for militancy in the early 1990s. Argentine militants dispelled
a dissident faction of telecommunications workers in Buenos Aires and
moved in the opposite direction (from militancy to restraint) over the
same period. Mexican telecommunications workers practiced loyalty to
the PRI in the face of market reform throughout the period. However,
labor-backed policymakers offer their more encompassing union allies
concessions regardless of whether they are pursuing restraint or militancy.
The key to compensation is therefore the degree of union concentration
or fragmentation rather than the intensity of partisan competition for
labor’s support (Murillo, 2001)."°

Nevertheless, Murillo’s model of compensation is designed to
account for market reforms undertaken by populist or labor-backed
parties—that is, a “Nixon-goes-to-China” scenario (Cukierman and Tom-
masi, 1998)—and therefore leaves a number of questions unanswered.
Do elite-based or center-right parties compensate unions for costly
free-market reforms? And, if so, how and why? While the dynamics of
compensation are likely to differ in the absence of labor-party linkages,
the extant literature is all but silent on the question of how. This study

19 Argentina and Mexico evince a wide array of compensatory strategies. Some unions used
their influence in the executive and legislative branches of the Argentine government, and the
occasional show of force, to derail labor law reform, modify health care reform, and mitigate the
more threatening aspects of pension reform (Etchemendy, 2001; Murillo, 2001; Madrid, 2003a).
Other Argentine unions adapted to privatization and deregulation by negotiating employee stock
ownership agreements, union buyouts of privatized assets, and potentially lucrative positions in
the provision of private pension funds, workplace accident insurance, and health care. Finally,
a third group reinvented itself by breaking with the PJ entirely, denouncing corporatism, and
establishing a new Congress of Argentine Workers (Murillo, 1997a). A similar pattern can be
observed in Mexico. The more traditional PRI unions used their political influence to derail
labor law reform and the proposed overhaul of the public housing system. By way of contrast,
the so-called “new” unions, including teachers and telephone workers, modernized and par-
ticipated in privatization and provision of social services on favorable terms. Finally, the more
independent unions that had emerged in the 1970s continued to denounce free-market reform
and corporatism. In both countries, therefore, the proposed labor law reform would link anti-
corporatist unions and employers to no avail (Murillo, 1997b, 2001).
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therefore offers—but does not systematically test or defend—a “divide-
and-conquer” hypothesis as a first step toward formulating an answer.
The hypothesis departs from the distinct goals of mass- and elite-based
parties vis-a-vis organized labor. While labor-backed parties need to
defend their working class allies (and alliances) from the high cost of
adjustment, and therefore view compensation as a form of cement, their
center-right rivals need to prevent their working class enemies from
impeding costly adjustment, and therefore view compensation as a po-
tential solvent—that is, a wedge that will divide an otherwise threaten-
ing opposition. Thus, Brazilian officials defused the appeals of militant
union leaders who opposed privatization by offering their rank-and-file
constituents shares in firms like Usiminas and Embraer on particularly
attractive terms (Montero, 1998). And the Chamorro government used a
similar divide-and-conquer strategy to neutralize Sandinista opposition
to privatization in Nicaragua (Prevost, 1996, pp. 312-14).

The point is most assuredly not that cooptation and fragmenta-
tion are easy or that policymakers always achieve their goals. Unions
have not only extracted concessions from their political representatives,
but have at times waylaid their plans entirely. For example, Uruguayan
workers and their allies blocked the privatization of their state-
owned telecommunications monopoly in a nationwide referendum in
the early 1990s.2° Unions in Ecuador used industrial action to achieve
broadly similar ends a decade later.?! And Mexican oil workers con-
tinue to resist “any measures perceived to be back door privatization”
of PEMEX.??

Public service providers are particularly adept at exercising influ-
ence over the policymaking process—and their influence arguably grows
after policy adoption. Take, for example, the case of medical professionals
like doctors and nurses. The services they provide are not only essential
but nontradable; that is, they are largely insulated from international
competition. Their “positional power,” or disruptive potential, is therefore

20 Nathaniel Nash, “Uruguayans Still Resisting Call to Modernize Economy,” New York Times,
February 28, 1993, p. A21.

2l Nicholas Moss, “Three Strikes in Ecuador’s Privatisation Series,” Financial Times, June 14,
2002, p. 3.

22 Richard Lapper, “Change Is Needed but Far from Easy at PEMEX: Unless Reforms are Im-
posed on the State Oil Monopoly the Country Could Rely on Imports by 2015, Financial Times,
December 13, 2005, p. 2.
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enormous (Perrone, Wright, and Griffin, 1984, p. 414; see also Eckstein,
2004, p. 14). Nor are Latin American service providers unique. On the
contrary, Geoff Garrett and Christopher Way found that public-sector
workers who are insulated from international competition were less
likely to exercise wage restraint in the developed market economies, as
well (Garrett and Way, 1995).

Medical professionals have used their positional power to combat
privatization and spending cuts throughout the region. In fact, Julio
Savino of the Pan American Health Organization has identified more
than 100 nationwide strikes of health service providers in more than a
dozen different Latin American countries since 2003, and has traced
their origins to privatization, austerity, and salary disputes (Scavino,
2005). Salvadoran doctors and nurses have been among the most vocal,
as well as the most persistent, critics of privatization and austerity,23 but
they are not alone. Medical professionals have made repeated appeals
for higher salaries, better resources, more stable career paths, and an
end to contracting out in countries like Bolivia, Peru, the Dominican
Republic, Honduras, and Nicaragua. Policymakers have responded to
their appeals by raising their salaries, abandoning (or at times postpon-
ing) privatization, creating new institutions for interest intermediation,
and in a number of important cases stepping down.

Striking medical professionals are by no means omnipotent;
policymakers have also responded with threats, dismissals, and outright
repression.?* But Scavino (2005, esp. pp. 7-8) notes that doctors have
irreplaceable skills and a high degree of legitimacy among the general
public and therefore tend to achieve their goals with surprising frequency.
Nor are they alone. A substantial and growing body of research sug-
gests that skilled public sector professionals are at the forefront of Latin
America’s new protest movements—and generally command a good deal
of public support (Eckstein, 2004). Thus, the locus of organizational and
oppositional activity appears to have moved from the private sector to
the public sector over time.

23 Catherine Elton, “Working Class in El Salvador Fighting Medical Privatization,” Houston
Chronicle, March 9, 2003, p. A32.

24 Lucia Navas and Haydée Brenes, “MINSA alista despidos.” El Nuevo Diario (Managua), Janu-
ary 23, 2006. Available online at http://impreso.elnuevodiario.com.ni/2006/01/23/nacionales/
10944.
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Conclusion

Organized labor has played and will continue to play an important
part in the Latin American policymaking process. While unions and
their members have suffered enormously under the combined weight of
austerity and adjustment, and are therefore at their low ebb in terms of
membership and influence on the proverbial shop floor, they are neither
dead nor particularly docile—their relatively “low level of strike activity”
notwithstanding (Kurtz, 2004, p. 276). On the contrary, Susan Eckstein
holds that private-sector strikes have been rendered “risky and ineffec-
tive” (Eckstein, 2004, p. 28) by globalization and that unions have there-
fore redoubled their efforts to pursue their goals in the political arena.
Organized labor not only formed the backbones of the movements that
brought presidents like Lula, Néstor (and later Cristina Ferndndez de)
Kirchner, and Evo Morales to power but also played a key part in the
impeachment or ouster of their predecessors (including Fernando Collor
de Mello, Gonzalo Sanchez de Lozada, and Carlos Mesa). And Kathryn
Hochstetler (2006) finds that unions have been at the forefront of success-
ful as well as unsuccessful movements to depose democratically elected
presidents throughout Latin America over the past quarter of a century.

Latin American unions have a number of valuable assets at their
disposal and continue to use their assets to defend the interests of their
members. They command the loyalty of millions of individual workers
and their families. They take advantage of alliances with political parties,
social movements, and their fellow trade unionists at home and abroad.
They control strategic activities in their respective public and, to an ad-
mittedly lesser degree, private sectors. They are certainly no more likely
to disappear now than 30 years ago—when they survived not only the
debt crisis and austerity but the imprisonment, torture, and systematic
murder of their leaders.

The question, therefore, is not whether but how workers and their
representative organizations will influence the region’s political process
in the years to come. Will they embrace (and be embraced by) formal
institutions and arrangements? Or will they be condemned to outsider
status and drawn toward extra-parliamentary activity? While North
American officials are at best ambivalent and at worst pessimistic about
the current state of affairs, and are particularly exercised by the apparent
rebirth of the Latin American left, their cynicism is not entirely warranted.



268 M. VICTORIA MURILLO AND ANDREW SCHRANK

After all, European labor relations are marked by a vibrant and by no
means threatening tradition of democratic corporatism. Latin American
industrial relations bear the scars of corporatism—both democratic and
authoritarian—as well. A number of the compromises and concessions
that marked the free-market reform era arguably served to underscore,
rather than undermine, the region’s corporatist tendencies. Financial
compensation has transformed tens of thousands of workers into stock
owners and stakeholders in some of the region’s largest firms (see Kikeri,
1998, p. 22). Unions have engaged in tripartite negotiations over wages,
prices, reforms, and working conditions (Bronstein, 1995). Labor minis-
tries have adopted a “tutelary” Franco-Iberian approach to labor market
regulation and law enforcement (Piore and Schrank, 2006; Pires, 2008;
Schrank, 2009). And vocational education and training institutions have
not only grown in size and scope throughout the region but have made
successful—if modest—efforts to mimic the German “dual system” of
workforce development as well (Gallart, 2001; Galhardi, 2002).

The point is most assuredly not that Latin America is beginning to
look like Western Europe. Nothing could be further from the truth. The
aforementioned examples are limited in scope as well as significance.
They are matched—and perhaps even outnumbered—by anti-corporatist
or liberal counterexamples. And Latin American labor unions continue
to lose members, money, and influence at an alarming rate.

The point is simply that Latin America’s deepest tendencies are cor-
poratist rather than liberal; that corporatist institutions are not obviously
inferior to liberal ones from the standpoint of growth and distribution;
and that policymakers who are interested in forging durable intertempo-
ral agreements capable of generating sustainable long-run development
should at the very least consider embracing and improving, rather than
eliminating, Latin American corporatism. After all, European history
offers at least some reason to believe that corporatist institutions can be
improved over time. Latin American history offers little reason to believe
that they can be eliminated over time—and no reason at all to believe
that their elimination would constitute or give birth to an improvement
in living standards in any event.



CHAPTER 10

The Latin American
News Media and the
Policymaking Process

Sallie Hughes

Latin American policy studies typically do not explore the role of the news
media as participants or even influential outsiders in the policymaking
process. If mentioned at all, the press usually appears as a passive inter-
mediary in a two-step process linking elite messages and mass opinion.
Media are conceptualized as conduits for elite information without
direct consideration of how news media messages are constructed or
what influences they might have on policymakers, the policy process,
or public opinion about policy options (Moreno, 1996; Armijo and Fau-
cher, 2002; Heredia and Schneider, 2003; Hochstetler, 2003; Wampler,
2004).!

Armijo and Faucher, for example, refer to news media as an “elite-
controlled resource” (2002, p. 20). Heredia and Schneider speak of the
need “to package” unpopular reforms within popular proposals (2003, pp.
7,8), but do not explore under what conditions media may unwrap those
packages for public display. Several authors advise reformers to control
how policy is framed in political discussions and public perceptions,
without analyzing how to convince the media to reflect such framing
(Bresser-Pereira, 2003; Panizza, 2004).

On the other hand, regional media analysts approach the media
and policy nexus by analyzing the rise (and sometimes decline) of

! An exception is Cortézar Velarde (2002), as well as studies of media influence in communica-
tions policymaking including Hughes (2009), Hughes and Prado (forthcoming), and Sosa Plata
and Gomez Garcia (2008). Johnson’s forthcoming article, “The Media’s Dual Role: ‘Watchdog’
and Guardian of their Own Interests,” is an important addition to these studies.
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media-centered political scandals or assertive journalism in the region
(Waisbord, 1996, 2000; Hughes, 2006; Peruzzotti and Smulovitz, 2006;
Pinto, 2009a, 2009b) as well as in the large literature examining media
effects in elections (Moreno, 1996; Lawson et al., 2007; Porto, 2007;
Hughes and Guerrero, 2009). However, neither of these approaches has
developed into a full line of scholarly inquiry into media influences on
policy or public opinion.

While researchers have failed to fully engage the issue, Latin Ameri-
can politicians perceive huge media influences on policymaking. These
include the ability of news coverage to set the policymaking agenda,
accelerate the pace of decision making, change the incentives for policy
support, and increase the costs of rent seeking. As a chief executive said,
“The media today have a power that can bring down a minister, that can
influence a policy, and that is setting the agenda.”

Research based in the United States suggests that policymakers’
perceptions of media effects are as important as real, measurable influ-
ences because perceptions prompt policymakers to anticipate future
media behavior as they strategize and act on current policy decisions
and their presentation to the public (O’Heffernan, 1991; Zaller, 1994).
Accordingly, some Latin American governments have begun to imple-
ment the “strategic communication” techniques now pervasive in U.S.
politics and policymaking (Kernell, 1997; T.E. Cook, 1998; Bennett,
2003). The goals of strategic communication are to develop and com-
municate a message that promotes a political goal. To do so, strategic
communication specialists use polls, focus groups, and reaction groups
of opinion leaders to shape messages that target specific audiences, typi-
cally via the mass media. In the United States, these techniques are not
typically used to gather better information to guide politicians in their
policy decisions, Bennett writes, but to find “the right language to sell
already-made decisions to the public” (2003, p. 141).

While studies of their use in Latin American policymaking are
rare,> Latin American political consultants have embraced U.S. tech-

2 Quoted in UNDP (2004, p. 169). Translated by author from the original Spanish, “Los medios
hoy tienen un poder que puede tumbar un ministro, que puede influir en una politica y que
esta marcando la agenda.”

3 See Conaghan and de la Torre (2008) for a study on Ecuadorian President Rafael Correa’s use
of these techniques to secure constitutional reform.
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niques (Plasser, 2000, 2001)—and, one could posit, their objectives as
well. How polls and focus groups are used—to measure public opinion
to guide policymaking, to persuade public opinion to support already
determined policy, or some combination of both—would seem to depend
on the needs and philosophies of policymakers.

The goal of strategic communication programs can be to obtain
elected office, which is most typical in Latin America, or to promote a
public policy, which is less common (Plasser, 2000, 2001; Bennett, 2003).4
Latin American politicians guided by consultores politicos (political
consultants) or asesores de imagen (image consultants) have used stra-
tegic communication techniques in election campaigns since the 1980s
(Plasser, 2000). The use of policy-focused polls and focus groups in Latin
America probably began in earnest with Mexican President Carlos Salinas
de Gortari (1988-94), who established that country’s first presidential
polling office in 1989 (Moreno, 1996; Gamboa, 1999).

Theorists posit two reasons for the proliferation of strategic com-
munication techniques internationally. The first is the international dif-
fusion of ideas through education and professional networks such as the
Latin American Political Consultants Association (ALACOP), established
in 1995. The second is comprised of endogenous factors associated with
processes of modernization and secularization. In the Latin American
case, these are primarily political liberalization and the related need to
address public opinion in a more efficient way, but also the uneven move
toward catch-all parties and candidate-centered elections (Plasser, 2000;
Carey, 2003; Coppedge, 2003; Dresser, 2003; Levitsky and Cameron,
2003; Hallin and Mancini, 2004).

Anecdotal evidence suggests that even small Latin American
countries now conduct polls and focus groups when they launch large
program initiatives. The Government of Nicaragua, for example, hired
an international consulting firm to create the communication strategies
for its National Development Plan in 2003. The company used an opinion
poll, focus groups, and opinion leader discussion groups to identify key

4 Personal interview with Juan Carlos Gamboa, president of Development Communication
Consultants and former Senior Vice President for Public Affairs at Fleishman-Hillard, Miami,
October 17, 2005. Gamboa has worked directly with the Governments of Ecuador, El Salvador,
Guatemala, Honduras, Mexico, Nicaragua, and Panama. Author review of presidential Web
sites, government communication policies, and national press reports in 12 countries. See also
Hughes (2000) and Tilson (2004).
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audiences, design tactics to reach them, and create the name, slogan,
and key messages of the program (Fleishman-Hillard International
Communication, 2003).

This author’s review in 2005 of presidential Web sites, government
communication policies, and national press reports for 12 countries found
that larger countries have created full-time offices dedicated to conducting
polls, focus groups, and other strategic marketing techniques to shape
public opinion and test political messages for the media (Hughes, 2005).
Brazil and Mexico stand out. Both countries had created cabinet-level
offices dedicated to measuring, analyzing, and shaping public opinion.
Chilean President Ricardo Lagos had a permanent group of advisors
dedicated to measuring public opinion for strategic communication
and image making, referred to in political circles by their location, “the
second floor of La Moneda” (Amaro, 2001; Ruiz-Tagle, 2005). Argentina’s
Communication Secretariat, housed in the cabinet chief minister’s of-
fice, is charged with these functions (Government of Argentina, 2003).
Colombia’s presidents seem to have relied upon ad hoc advisors (Lopez,
2003),° as have other countries’ governments.

Complementing strategic communication practices is another set
of techniques known in the comparative literature as “news manage-
ment.” Like strategic communication, the proliferation of these practices
is a response to news media in market-oriented democracies that have
simultaneously become more important in governing, more conflictive
and personality-centered, and less controlled by legitimizing ideologies
or strong-arm tactics (Swanson, 2004). The aims of news management
are to enhance the uniformity, salience, and credibility of messages
about government, policy, and politicians carried in the news media.
The ultimate goal of news management is not only to insert messages in
news coverage, but to influence the interpretive frames that journalists
emphasize when covering a news issue or event. The frame—for example,
whether street protest is represented as a legitimate pressure tactic or
an inconvenience to motorists—determines the sources, questions,
and informational hierarchies that journalists use in their news stories
(Altheide, 1996; Bennett, 2003). Setting and controlling news frames are

5 See also Isolda Maria Vélez Holguin, “A Pastrana le cobraron en imagen sus errores,” El Colom-
biano, online edition, Medellin, Colombia, 2002. Available online at http://www.elcolombiano.
com/proyectos/balancepresidencial/textos/imagen/pastrana.htm.



THE LATIN AMERICAN NEWS MEDIA AND THE POLICYMAKING PROCESS

crucial for policymakers. For example, reformers in Brazil eventually were
able to frame administrative reform as a way to empower state action
by creating greater efficiency rather than as part of a neoliberal plot to
slash unionized government jobs (Bresser-Pereira, 2003).

Swanson (2004, p. 51) identifies the common techniques of news
management internationally:

“... politicians and officials have become more sophisticated and
effective at manipulating news coverage by such means as stag-
ing events that are guaranteed to satisfy journalists’ commercial
need for interesting video pictures, timing statements and actions
to meet news deadlines, staying ‘on message’ to attract coverage
to well-chosen campaign themes, and the omnipresent ‘spin’ by
which political actors try to shape journalists’ reports to partisan
advantage.”

In most government communications offices, publishing press
releases and transcripts of speeches is the norm. However, like strategic
communications, more sophisticated news management techniques
have begun to be used to further image building and, at times, poli-
cymaking goals. In Mexico’s Vicente Fox administration, former press
secretary Martha Sahagun set weekly agendas of themes that would
be promoted in the press and e-mailed “the line of the day” to cabinet
secretaries during her brief tenure. She was unsuccessful at creating a
coherent agenda or uniformity of message because cabinet ministers
rebelled and either made their own statements or leaked information
about internal discord to the press (Hughes, 2000). Sahagun did have
some successes, especially in creating highly visual “pseudo-events.”
She was able to place video and photos in a number of national media
of President Vicente Fox eating with street children before his inaugural
address. Her masterstroke was “the kiss beamed around the world”—
photos of her own wedding to the president one year after his electoral
victory—which some say supplanted critical reviews of Fox’s first year
in office that otherwise would have received prominent play on that day.
These events may have helped Fox’s personal popularity, but could not
overcome an opposition-controlled congress, resistance within his own
political party, or no-reelection rules that distance Mexican legislators
from their constituents.
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Like Sahagun, former Chilean Press Secretary Patricia Politzer’s
policy of centralizing the press agenda and messages was undermined
when presidential advisors cut off her access to the president (Amaro,
2001). Ministers were particularly upset at her rule prohibiting off-the-
record interviews.

In Argentina, the Communications Media Secretariat under Néstor
Kirchner published a sophisticated communications plan that closely
follows the tenets of strategic communication and news management.
It included systematic use of polls, media audience surveys, and content
monitoring of news to determine the government’s “positioning” in pub-
lic opinion, as well as “inter-ministerial coordination” meetings to set a
common communications agenda and message of the day (Government
of Argentina, 2003). Despite the plan, some Argentine journalists said
that in practice only the chief cabinet minister spoke to reporters and
that old-style cronyism involving lucrative advertising contracts was
used to tame the press. The tactic proved especially effective during an
economic crisis that slashed readership and private-sector advertising
(Committee to Protect Journalists, 2003; Inter-American Press Associa-
tion, 2005).°

Cronyism, propagandist use of state media, and old-style repres-
sion in media-state relations are not new in democratic Latin America.
Frequently in the last two decades, elected politicians across the region
have turned to less-than-democratic techniques to co-opt and control
critical media outlets or individual journalists. These include protecting
broadcasters from competition in some countries, while distributing
broadcast frequencies to friends, family, or political allies inside and
outside of government in others. As in Argentina, manipulating the
award of government advertising contracts remains common. In Peru,
Alberto Fujimori was famous for creating tabloid newspapers that per-
sonally attacked journalists and buying off other media owners outright
(Costa and Brener, 1997; Conaghan, 2002; Rockwell and Janus, 2003;
Hughes and Lawson, 2004, 2005; Tilson, 2004). This author’s research

6 See also Dario Gallo, “Amor por encargo: el gobierno usa 80 millones en avisos para presionar
amedios y conseguir oficialismo,” Noticias, Buenos Aires, March 7, 2004. Dario Gallo, “Domes-
ticados. Por qué los rebeldes de ayer se volvieron déciles con el Kirchnerismo,” Noticias, Buenos
Aires, October 16, 2004. In addition, personal interview with reporter covering the president’s
office for a national Argentine newspaper; name withheld by request.
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in Mexico suggests that state efforts to co-opt or repress are met with
press collusion, acquiescence, or resistance depending on the economic
circumstances of the media outlet, nature of the repression, and normative
orientations of media owners and individual journalists, in the case of
private-sector media. For state-owned media, norms and organizational
autonomy seem most important in determining journalistic autonomy
(Hughes and Lawson, 2004; Hughes, 2006).

Latin American policymakers thus perceive strong media influ-
ences and have taken concrete steps to control them. How then can the
media’s role in the policymaking process be delineated? The comparative
literature on media and policymaking is growing in the United States
and Western Europe, especially in regard to foreign policy (O’'Heffernan,
1991; Entman, 2004; Paletz and Bennett, 1994), but an integrated theory
has not emerged even there (Spitzer, 1993; Jacobs and Shapiro, 1996). In
the United States, most research cites only a handful of empirical stud-
ies, especially Linsky (1986) and O’Hefternan (1991), who use a mixture
of in-depth interviews, surveys of policymakers, and case studies. The
Latin American literature, as noted above, apparently includes no in-
depth empirical studies of the relationship.

A first step toward understanding the role of the press in the
policymaking process in Latin America would be to map the distinc-
tive stages of the policymaking process, and hypothesize about media
influences at each step based upon the available literature. With this in
mind, the remainder of this chapter does the following. First, it maps the
stages and media influences on the policymaking process in democratic
systems based on the comparative literature and considering the par-
ticularities of Latin American democracies, using cases from the region
where known. Next, it presents the characteristics and determinants of
successful policymaking based on Spiller, Stein, and Tommasi (2008),
and analyzes how news media may influence these determinants. Finally,
it discusses methodologies for future research.

This study takes as a point of departure the observation that poli-
cymakers’ perceptions that media affect public opinion is what matters; it
does not discuss the empirical disputes on media effects on public opin-
ion, which in any case are usually located outside of the Latin American
experience. As noted, several studies in the United States find that as
long as policymakers believe the media affect public opinion, then they
will modify their behavior in accordance with those beliefs.
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The Policymaking Process

The policymaking process has four stages in which media can exert
influence: problem formation or agenda building, policy formulation,
policy adoption, and policy implementation. These are explored in turn
in the discussion that follows.

Agenda Building

During the problem formation phase of the policymaking process, when
issues in need of policy attention are identified and prioritized, media
can bring to light issues that policymakers had not considered or did not
view as urgent. This is the sometimes-powerful policy agenda-setting—or
“agenda-building”—function of the news media. It has been identified
in study after study of media and policymaking in the United States, as
well as accounts of the media and social movements in Latin America
(Knudson, 1998; Hammond, 2004). In effect, politicians scan the media
as a form of “surrogate public agenda,” especially when opinion polls
are lacking (Pritchard, 1992).

Reporting on policy-relevant events or issues is punctuated by
moments of intense scrutiny followed by periods of little interest. Me-
dia attention is driven by events (including the pseudo-events of news
management), governmental process, calculated leaks, the cultures of
news organizations, and the personal and professional interests of me-
dia owners and journalists. Events such as land occupations, marches,
or congressional hearings timed to coincide with what Kriesi calls “the
media attention cycle” can be used by both governmental and nongov-
ernmental actors to gain press attention, especially when the events
“resonate” with what the cultures of news outlets decide are legitimate
and newsworthy (2004, pp. 197-98). Scandalous or “irruptive” policy
issue domains are treated prominently in news coverage, while techni-
cal, incremental, or chronic problems such as poverty are ignored unless
they can be personalized or dramatized (Protess et al., 1991; Waisbord,
2000). Hammond found this pattern in his review of coverage of the
Landless Farmworkers Movement (MST) in Brazil (2004, pp. 72-73).
The MST gained press attention during land takeovers in rural areas of
the state of Sao Paulo in the 1990s. Farmland occupations, which are
frequent in Brazil, could easily be defined as too common to be news.
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What attracted the news coverage was the possibility or appearance of
violence, which dominated the news coverage. The underlying causes
of the occupations—farmland concentration, idle land held fallow by
wealthy owners, and the issue of farm worker poverty—“are never news”
(Hammond, 2004, p. 73).

MST coverage highlights another role of media in the agenda-
building stage of the policymaking process. Rather than acting alone,
journalists and media organizations act in tacit or open alliance with
news sources, be they reformers, whistleblowers, or political cliques
engaged in “politics by other means” to prod government investigations
(Molotch et al., 1987; Protess et al., 1991; Ginsberg and Shefter, 2002).
The MST, for example, directly courted the media. While much of the
coverage they received could be described as negative, they succeeded
in elevating agrarian reform among policymakers’ priorities because
public opinion supported their cause (Alston, Libecap, and Mueller,
2005). Similarly, the Zapatista movement in Chiapas, Mexico used the
national and international media to pressure for indigenous rights leg-
islation long after the 10 days of open fighting that initially attracted the
coverage (Knudson, 1998).

The interaction between reporters and policymakers has been
referred to as “mutual exploitation” in the United States (Linsky, 1986;
O’Heffernan, 1991, 1994). Each set of actors uses the other to fulfill their
own interests. In South America, Waisbord points out that muckrakers
are “not the lone rangers” (2000, p. 116). They act in tandem with sources,
based upon the demands of journalistic narrative for conflict, a culture
privileging official sources, and the political and economic interests of
media owners. Pérez-Lifidn notes that “everyday, politicians of diverse
parties in different countries criticize their opponents in press conferences,
negotiate the approval of conflictive laws, and adopt ‘tough’ positions
to obtain political benefits” (2003b, p. 151). This interaction can devolve
into “politics by other means,” or politicians’ use of the media to harm
partisan or personal rivals. This is usually achieved through anonymous
tips made to trusted reporters. Depending on the resource constraints,
training, professional ethics, political ideologies, or business motivations
of the publication, the tip may be investigated thoroughly or published
based on superficial confirmation (Waisbord, 2000, pp. 103-16).

The case of reform of foreign adoption of children in Guatemala
is illustrative of the agenda-building role of the media, as well as how
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journalists and reformists inside and outside of government mutually
exploit one another to reach objectives of problem solving, publicity,
prestige, and commercial profit. The newspaper La Prensa Libre published
an exposé on abuses of child adoption in October 2004 after a UNICEF
delegate publicly criticized the country for having “the worst” foreign
adoption legislation in the world. The problem of potential abuses in
foreign adoptions was well known among nongovernmental organiza-
tions (NGOs) and government child welfare agencies prior to the public
criticism from UNICEEF, but there had been little movement to remedy
the problem. Prompted by the high-profile event and new high-level inter-
est in the issue, La Prensa Libre examined the law and found it riddled
with loopholes, including the lack of criminal penalties for those who
sell children via adoption, which can cost between $15,000 and $30,000.
The newspaper’s editors placed the articles and photos on the front page,
and timed the coverage to coincide with an international conference of
prestigious media owners in Antigua, which La Prensa Libre’s owners
helped host. Three months later, in January, the newspaper followed up
with another prominent article on the growing number of adoptions in
the country, again citing reformers who urged congress to accelerate the
drafting of a new law. In February 2005, First Lady Wendy de Berger’s
office told the foreign press she had sent a proposal to congress that
would better regulate adoptions by foreign couples.”

La Prensa Libre’s front-page coverage buttressed the efforts of
NGOs such as the Social Movement for Children’s Rights, as well as
would-be reformers inside the Guatemalan government, including the
attorney general for children and adolescent issues and the first lady,
who had announced the formation of a group to propose a new law just
days after the UNICEF announcement. The articles signaled to the wider
bureaucracy that there was presidential-level interest in the issue and
presented information that had to be addressed during negotiations over
the new law. It also framed the issue as an international embarrassment
and moral aberration that had to be addressed through legislative reform.

7 Luisa Rodriguez, “Adopciones: falta de ley ideal, las convierte en negocio. El derecho de un nifio
a tener una familia se utiliza para lucrar,” La Prensa Libre, Guatemala City, Guatemala, October
24,2004, p. 1A. Leonardo Cereser, “3,500 tramites de adopciones en el 2004. EI 90 por ciento
de las solicitudes era de parejas de Estados Unidos,” La Prensa Libre, online edition, Guatemala
City, Guatemala, January 6, 2005. Herald Wire Service, “Guatemala: Foreign Adoptions May Be
Regulated,” The Miami Herald, February 9, 2005, p. 12A.
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In only one paragraph deep into the January article did the leader of a
pro-adoption NGO suggest the problem was being exaggerated.

While unregulated adoptions in Guatemala may indeed be a serious
problem, that is not necessarily the case of all media reports. Sometimes
unverified or purposely exaggerated claims are repeated in the press so
often that they take on the status of taken-for-granted fact (T.E. Cook,
1998, p. 129). Under such circumstances, news coverage has the potential
to miscue policymakers, diverting their attention from arguably more
pressing problems. Pollster Marta Lagos, for example, has questioned
whether prominent media coverage of crime news has elevated public
insecurity to a place on the political agenda that it does not deserve.
She bases her argument on the apparent contradiction between Latin
Americans’ belief that crime has “increased a lot” in the last 12 months
(ranging from 85 percent to 96 percent, by country), with their feeling of
safety in their neighborhoods (an average of 65 percent across the region)
(Lagos, 2003). Studies in the United States suggest that television coverage
of crime does increase fear of crime (Romer, Aday, and Jamieson, 2003),
but a context of declining U.S. crime rates complicates the transferral
of these findings to Latin America, where crime rates are indeed rising.

Policy Formulation

Since media coverage tends to portray a policy-relevant event or issue in
crisis terms, media coverage prompts a sense of urgency. The pressure
to act quickly and visibly is especially strong when coverage is negative,
as is the bulk of policy-relevant news coverage. Sometimes, the urgency
is stated directly in the form of media demands for action. In a famous
U.S. case, 239 families were evacuated from the Love Canal area of New
York State in 1979 after a pilot study leaked to the press suggested an
“immediate health hazard” for area residents from the toxic waste dumps
in the neighborhood. Those findings were later found to be faulty and the
EPA administrator involved described her decision to move the families
as the worst in her career (Linsky, 1986, pp. 71-81).

Similarly in Argentina, Rinne notes, economic policymakers some-
times felt intense media pressure for high-profile action during its recent
economic and political crises. As inflation spiraled or protests erupted in
2001 and 2002, news accounts demanded that policymakers “do some-
thing”—but not what (Rinne, 2003). Coverage of Mexico’s 300,000-person
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“mega-march” against kidnapping in 2004 also demanded action. The
newspaper Reforma in Mexico City ran a daily countdown—on its front
page and in a Web site animation—of the number of days President
Vicente Fox had left until the end of a 90-day deadline he set for his
administration to fulfill the demands of march organizers. The crime
victims’ march followed public outrage about the murder of a middle-
class woman abducted from an upscale mall in the capital.?

Media and policy studies find that this kind of irruptive, negative,
and commanding coverage has consequences. It changes the criteria for
policy evaluation, speeds up the policymaking process, raises the level
of decision making above where it would normally be, and encourages
policymakers to take symbolic measures rather than to engage in long-
term problem solving (Linsky, 1986; Paletz, 1998; Pritchard, 1992). In
the Mexican case, state governments in central Mexico immediately
launched a series of dragnets through crime-ridden neighborhoods after
the “mega-march,” which in turn were dubbed “mega-operations.” That
many of those arrested soon had to be released was lost in the barrage
of television coverage portraying the government as decisive.” While
the police were probably not reacting to media coverage alone, given the
enormous size of the march, the event’s magnitude and media coverage
acted together to push officials toward the rapid and high-profile response.

Another way that media can influence policy formation is through
the frames used to structure news stories. Journalists use latent interpre-
tive frames to structure and organize news stories, even simple ones. The
struggle to control news frames has been found to be one of the most
important aspects of the media—policymaker relationship in the United
States, and seems increasingly relevant in Latin America (Gamson and
Modigliani, 1989; Knudson, 1998; Entman, 2000, 2004; Hammond, 2004).

Frames in the news help define the context of the policy environ-
ment for the actors involved in the policymaking process. The media’s
influence arises in part from their ability to frame an issue in a way that
favors one policy proposal or another. This happens because frames
confer legitimacy on certain actors, policy proposals, and views of the

8 Yetlaneci Alcaraz and Nayeli Cortés, “Sacuden al pais;” El Universal, Mexico City, June 28,
2004, p. 1A. Reforma, “La cuenta regresiva,” Reforma, Mexico City, August 16, 2004, p. 1A.

9 Claudia Bolafos, “Reinician disputas Ebrard y Batiz tras megaoperativo,” El Universal, Mexico
City, July 15, 2004, p. 1A.
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world, but also because they can effectively block certain options from
entering the public consciousness. The media frame of an issue and the
public’s definition of the problem are not necessarily one and the same,
but media frames are strongly connected to public conceptions and, as
importantly, to policymakers’ perceptions of the policymaking context.
Entman writes of U.S. foreign policy, “Media affect perceived public
opinion—the general sense of the public’s opinions that is held by most
observers, including politicians and journalists. Much of politics today
is the struggle among contending politicians to induce the media to
construct a particular perception of what public opinion is” (2000, p. 21).

Policymakers in Uruguay and Brazil understood that it was impor-
tant to frame administrative reform proposals for the public in ways that
resonated with national political cultures valuing the role of the state in
the economy. In Uruguay, policymakers adopted a low-key strategy to
avoid extended debate. The rhetoric of the reform used a “legitimizing
discourse” of strengthening state efficiency to play to Uruguayan public
opinion, which approved of state-owned enterprises, as well as to neu-
tralized union opposition. Perhaps more importantly in this case, the
reform was spread throughout a large budget bill and its implementation
was decentralized, in a successful attempt to avoid scrutiny by the press
(Panizza, 2004).

In Brazil, a high-profile federal administration minister took his case
for state reform directly to the public and the press after losing control
of the initial problem definition. Minister Luiz Carlos Bresser-Pereira
went public with clear language and a direct argument, redefining the
reform as one that would enhance state capacity rather than curtail it. He
explains how he reversed the frame of administrative reform in Brazil:

“The media played a pivotal role in the debate. Initially, journal-
ists were interested only in the short-term and fiscal aspects of the
reform: downsizing, the breakdown of stability or the tenure rule
for civil servants, and the salary cap that would eliminate some
extremely high salaries. Journalists had little interest in the more
positive, medium-term objectives of the reform, such as the new
role for the public non-state sector, the increase in efficiency, the
client-citizen focus, the new human resources policies, and the
yearly recruiting for state careers. But I was able to insert the new
ideas, so that, little by little, it became evident that I was not, as
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my adversaries suggested, the ‘henchman of civil servants,” the
‘damned neo-liberal’ or the ‘market fundamentalist’ who wanted
to erase the state. On the contrary, my message involved rebuilding
the state...” (Bresser-Pereira, 2003, p. 99).

Policy Adoption

The role of the news media during the policy adoption phase depends
on the volume of attention. When there is little coverage, the urgency
for reform can stall, but policymakers have more slack for bargaining,
promoting special interests, or even rent seeking. Alternatively, high
volumes of coverage can provide space for public debate and deliberation
in the unusual circumstances that a proposed policy is fully explored, and
press monitoring can raise the costs of bestowing privileges on personal
or group interests over the public welfare.

Juan Carlos Cortazar Velarde (2002) attributes the demise of state
administrative reform in Peru to an opposition congressman’s use of
press denunciations to change the balance during cabinet negotiations,
eventually convincing President Alberto Fujimori to abandon the reform
altogether. Coverage of the proposal in the mostly subordinated Peruvian
press had been positive until the opponent leaked a cabinet minister’s
estimate that 200,000 jobs would be cut as a result of the reform. Negative
coverage of the proposal surpassed positive coverage for the first time
in Lima’s main newspapers, according to Cortazar Velarde’s content
analysis. The coverage emboldened cabinet ministers who opposed the
reform because of the prerogatives it would strip away. More importantly,
President Fujimori was paying close attention to his popularity ratings
as he forced a law through congress that would allow him to hold a third
term in office. While in the midst of a severe economic crisis, Peruvians
had supported tough economic measures and authoritarian political
machinations, but seven years into Fujimori’s rule their patience had
worn thin. Fujimori killed the reform as his approval rating plummeted.
Cortazar Velarde notes, “The public opinion domain had been the deci-
sive space for consolidation of the (Fujimori) regime outside of formal
political institutions. So Fujimori was very sensitive to the changes that
occurred in it,abandoning everything that might deepen the turn in public
opinion toward criticism of the regime. Administrative modernization
was among the things that were pushed aside” (pp. 45-46).
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The job loss estimate immediately grabbed journalists’ attention in
what otherwise seemed like tedious bureaucratic reform, and Cortdzar
Velarde documented a spike in articles on the reform after the statement
was leaked. The cases of administrative reform in Uruguay and Brazil
also support the notion that media are less interested in covering the
adoption phase of policymaking unless something in the event itself
fulfills news narrative needs of drama or personalization. A frame that
highlighted conflict and pitted state bureaucrats against a neoliberal
technocrat was an easy and compelling logic around which to structure
the coverage of efforts at administrative reform in Brazil. It took great
effort by reform supporters to transform this frame. In Uruguay, the
“reform without losers” packaging of the administrative reform sought
to avoid conflict and confrontation in public arenas. Coverage of parlia-
ment during the adoption phase centered on unrelated budget disputes,
not the administrative reform.

In addition to covering the adoption process, there is another
way that news media can influence the adoption process. This is as an
interest group rather than as news producers. In these circumstances,
media outlets openly support coalitions during the policy adoption
process. This especially seems to be the case when policy issues affect
the media’s business or professional interests, such as when legislatures
take up telecommunications reform or issues related to journalism
professionalization.

Direct media participation in the negotiations surrounding policy
adoption can amount to the defense of corporate or personal privileges.
News reports suggest that lobbying by media owners’ associations and
large commercial networks have derailed attempts to open Mexico’s
radio and television concession process to greater competition. A sena-
tor who sponsored the reform said: “They have spoken to practically
all of the legislators. To our legislative whip, the president of our party,
the chairmen of all of the Senate committees...They have told us that
the politician who approves of the proposal is burned with the indus-
try, that this isn’t in his best interest, that businessmen know how to
return a favor.”!? Similarly, in Brazil, new market entrants helped push
legislation to decentralize cable television through parliament in the

10 Miryam Audiffred, “El reality show de concesionarios,” La Revista/El Universal, February
21, 2005, pp. 23-29.
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mid-1990s against the entrenched interests of open-air broadcasters
(Galperin, 2000).

Sometimes media outlets decide to openly support reforms that
have positive implications for journalistic professionalism and democratic
consolidation, such as the decriminalization of libel or codification
of shield laws protecting journalists’ confidential sources.!! The new
access-to-government information law in Mexico offers an impressive
case of media policy advocacy on behalf of democratizing reform. Major
newspaper outlets worked in tandem with academic specialists to write
and lobby for their own version of the law, which they believed had
better enforcement provisions than a more restrictive executive branch
proposal. At various points in the legislative process, the coalition—
known as the “Oaxaca Group,” for the city in which they first met—used
the news pages to frame public perceptions and pressure government
negotiators. One particularly important juncture occurred when the
executive’s more restrictive version of the bill was leaked. As the Vicente
Fox administration pushed for public hearings on the executive branch
bill, the newspaper Reforma dedicated an entire page of coverage under
the headline “No to the Government Hearings” (November 24, 2001,
p- 1A). Meanwhile, the capital’s largest newspaper El Universal published
on its front page: “The press rejects state regulation. The Mexican Editors
Association... expressed its ‘public condemnation before the evident signs
that the government seeks to chill citizen enthusiasm for learning on
” (November
24,2001, p. 1A). As the coalition gained the support of opposition party

lawmakers, hearings were not held and the bill passed essentially as the
t12

what and how the government spends the public’s money

coalition had written i

Policy Implementation

By this stage, certain tendencies in news coverage have emerged that
continue to shape the role media play during the implementation phase
of the policymaking process. Similar to coverage traits during policy

11 The Inter-American Press Association and the Organization of American States Ombudsman
for Freedom of Expression have worked on these reforms regionally.

12 For a more extended account of the formation and tactics of the Oaxaca Group, see Escobedo
(2003) and Gill and Hughes (2005).
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adoption, which is the province of congress, news coverage is sporadic
during the period of policy implementation by state bureaucracies. News
coverage about the implementation of policies usually is focused on
high-impact policies that can be fragmented into particular incidents or
a few connected stories, personalized through the portrayal of villains,
victims, or heroes, and dramatized through conflict or moral transgres-
sion. The daily El Mercurio in Santiago, Chile covered the construction of
housing for the poor when the housing minister responded vociferously
to a presidential candidate who had criticized their design.!*> More in
a watchdog role, El Universal in Mexico pointed out that a subsidized
food basket for the rural poor was cheaper to buy in Mexico City grocery
stores and that government supply warehouses were filling up because
competitors offered cheaper prices.!

Increasingly in Latin America, coverage focuses on policy failures
involving corruption. For example, investigative reporting in Brazil in
the years after the end of the military dictatorship touched on corruption
in a large number of policy arenas: bidding for public works contracts,
advertising contracts for state companies, the implementation of the Plan
Cruzado, the privatization of state-owned companies, and antitrust rules
in public transportation, among others (Waisbord, 2000, pp. 39-40). This
is the classic monitoring function of the news media in democratic press
theory. While not always in relation to policy failure, media scandals
were the origin of each of seven cases of presidential crises analyzed by
Pérez-Linan in Latin America between 1990 and 1997. In three of those
crises, presidents were forced from office (Pérez-Lifian, 2003b).

Like reports during the policy formulation stage, coverage suggest-
ing policy success or failure can be misleading. News media can report
positive outcomes when results are poor, or suggest a policy failure when
the policy is essentially working.

Implications

What implications does this review of media influences hold for the
creation of sustainable, coherent, and public-regarding policy in Latin

13 Uziel Gémez, “Lavin-Tschorne: Dura pelea politica por las viviendas sociales,” EI Mercurio,
Santiago, Chile, February 25, 2005. Available online at http://diario.elmercurio.com/.

14 G, Guillén, “La ‘Canasta Contigo’ es mds barata en la Ciudad de México.” El Universal, Mexico
City, February 22, 2005. Available online at www.eluniversal.com.mx.
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America? Spiller, Stein, and Tommasi (2008) identify the characteristics
of optimal policy as: stability over sufficient time to encourage institu-
tionalization of the new rules; flexibility to make necessary adjustments
as new information or conditions emerge; coherence or coordination
among different policy actors in varying stages of the policymaking
process; investment in bureaucrats’ policy implementation capacities;
and a public focus promoting the general welfare rather than benefits for
individuals, factions, or regions. These authors argue that the creation
of optimal public policies requires the creation of intertemporal pacts of
cooperation between politicians, administrators, and interest groups dur-
ing the policymaking process. The pacts over time can be supported by:
payoffs for long-term cooperation among policymaking players, greater
observability of moves during negotiations and implementation, a smaller
and more compact group of policymaking players, and the delegation
of operations and enforcement to neutral authorities.

The analysis and review in this chapter suggest a set of propositions
about how the media may affect these determinants.

1. Negative coverage focusing on policy costs, corruption, conflict,
or future losers increases the short-term costs of cooperation and
thus increases the incentives for defection from intertemporal pacts.

2. Positive coverage focusing on policy benefits, beneficiaries, or pro-
ponents increases incentives for long-term cooperation.

3. News coverage can confer legitimacy on or withhold it from gov-
ernmental and nongovernmental actors, influencing the number of
actors that must be considered in a negotiation, as well as the balance
of power in negotiations.

4. News coverage can expose secret actors or moves during policy
negotiations and implementation, including who benefits and what
motives they have.

5. When media play a monitoring role, they increase the visibility of
player moves and decrease payofts for secrecy.

6. However, when media companies act as policy players and not only
as news producers, they can hide moves by omission or distortion.

7. Media monitoring can promote appropriate design of policy enforce-
ment, or the search for such mechanisms.

8. Demands for quick, high-profile responses to events framed as crises
can lead to symbolic action or poorly designed policy.
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Conclusion and Future Study

This chapter has presented a first approximation of the role of the news
media in the policymaking process in Latin America, based on empirical
comparative literature on media and policymaking and observations of
media behavior in Latin America. These roles include influence on the
policy agenda, the pace and level of decision making, the symbolic or
substantive nature of policy responses, the incentives for rent seeking,
the legitimacy of the direct players and policy options considered, and
the nature of evaluation of policies in operation. A number of proposi-
tions about the media’s role in policymaking were then generated using
the intertemporal transactions framework of Spiller, Stein, and Tommasi
(2008). What remains to be done is an empirical research project to test
these hypotheses in a more systematic manner within Latin America.
Studies in the United States suggest that the best method would com-
bine in-depth interviews of policymakers with case studies involving
systematic media content analysis.
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these players, their incentives, capabilities, and the way in which they
actually engage in the policymaking game. The conclusion: these political
institutions and actors matter for policymaking in Latin America and leave
an indelible imprint on the policy process and the resulting policies.

* * %

“Scartascini, Stein, and Tommasi have assembled an all-star team of scholars,
and the result is the most comprehensive evaluation to date of political
institutions and political economy in Latin America.”

John Carey, John Wentworth Professor in the Social Sciences, Department of
Government, Dartmouth College

“How Democracy Works provides a road map to understand the role of various
policymaking actors in Latin America and the impact of their interaction on
the quality of public policy. It is a must read for any social scientist interested
in policymaking in Latin America.”

Pablo Spiller, Jeffrey A. Jacobs Distinguished Professor of Business and
Technology, University of California, Berkeley

978-1-59782-109-4

x,@ ISBN 978-1-59782-109-4

4

%\l% “ ‘ ‘ 90000
21094

www.iadb.org

David Rockefeller Center
for Latin American Studies
Harvard University

Distributed by
Harvard University Press

9llr81597118




